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        “Those plaintiffs receiving collateral source payments cannot have their tort remedy denied as punishment 
for their prudence in obtaining insurance coverage to assist them in the event of a catastrophe, and their mis-
fortune compounded by making them appear to seek damages for which they have no need.” [FN1] 

 
I. Introduction 

 
       HYPO: Imagine a freight train carrying iron ore traveling from Michigan's Upper Peninsula to Nashville, Ten-
nessee.  The train's route is through Wisconsin, Illinois, Ohio, and Kentucky, and the train unloads ore in each 
state.  Further imagine that as the train unloads ore, a “spark” ignites a piece of property in each respective unloading 
site, causing personal injury and property damage to a homeowner. If each homeowner carries homeowner's insurance 
covering personal injury and property damages, and if each property owner brings suit in their home state's federal 
district court to recover for damages, an important question is raised--which portion of the insurance benefits paid to 
each plaintiff-homeowner can the defendant-train company claim as an “offset” to reduce the personal injury and 
property damage portions of the damage award? Or, put another way, which plaintiff-homeowner can recover both the 
insurance benefits for the personal injuries and property damage which he or she suffered, and in addition recover 
damages from the defendant-train company for the losses covered by plaintiffs' insurance? [FN2] 
 
       In the Sixth Circuit, the answer depends on the state.  Some plaintiffs will have their damage awards offset by any 
collateral source benefits received.  Other plaintiffs can avoid any offset sought by the defendant.  For example, re-
garding the Michigan homeowner, the railroad's liability would be most limited.  This brings to light Justice Cooley's 
major concern--that a plaintiff should not be deprived the benefit of his or her bargain that is collateral to the trans-
action that the defendant has caused to be litigated. [FN3] 
 
       The collateral source rule has been firmly entrenched in the American jurisprudence of the law of damages for 
over a century. [FN4] The rule, considered to be *426 both a rule of evidence and a rule of law, [FN5] bars the in-
troduction of evidence that a plaintiff has received support from a source collateral to the defendant-wrongdoer, which 
reduced an element of loss. The rule also prohibits the wrongdoer from reducing his or her liability by denying an 
offset for the support that the plaintiff has received from the collateral source. [FN6] 
 
       While adhered to without much exception for decades, scholars have debated the common law collateral source 
rule for years. [FN7] In the past fifteen years, courts and legislatures have given heed to arguments from the rule's 
challengers and detractors. Consequently, the collateral source rule no longer enjoys consistent treatment throughout 
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the country. [FN8] In the name of “tort reform,” there has been a steady attempt to avoid what many consider to be the 
rule's greatest evil: a windfall to the plaintiff by allowing double recovery for loss from both the collateral source and 
the wrongdoer. Many jurisdictions have abandoned the rule completely, [FN9] others have modified its application in 
particular contexts by allowing offsetting of certain kinds of collateral source benefits, or by limiting application of the 
rule in particular causes of action. [FN10] Further, some jurisdictions now allow introduction of collateral source 
evidence, while others have developed post-verdict procedures that enable the trial court judge to reduce the jury 
award in light of collateral source benefits. [FN11] The wisdom of these changes, and the issues raised by the incon-
sistent approach to *427 the rule nationwide is continually debated. [FN12] It is thus fair to describe the current ju-
risprudence regarding the collateral source rule as being in total disarray. [FN13] 
 
       One example of the different approaches to the collateral source rule is particularly telling.  Among the states that 
comprise the United States Sixth Judicial Circuit--Michigan, Ohio, Kentucky, Tennessee, and Wisconsin--only 
Wisconsin has held steadfast to the rule in its original form. [FN14] In the other four states, legislation has altered the 
rule to one degree or another, and judicial challenges to the statutes have been ongoing. [FN15] As will be seen, the 
inconsistency of the legislative and judicial approaches among the sister states creates more problems than it solves. 
The most basic question which lingers unresolved in the Sixth Circuit, as in others, is that given the purpose(s) un-
derlying the collateral source rule as it has historically been applied, who benefits from the rule in its current versions? 
Or, perhaps more important, who suffers from the current, inconsistent formulations of the rule? 
 
       This article examines the common law collateral source rule's history, policy justifications, and benefac-
tors.  Next, the article examines recent challenges to the common law collateral source rule within the Sixth Circuit 
states, and the rationales behind such challenges.  Further, the article analyzes the current state of the law in the Sixth 
Circuit states, whose courts have been unusually active in the recent past.  Finally, this article makes recommendations 
for where to go from here, given the inconsistencies that will be exposed in the Sixth Circuit states regarding the 
collateral source. 
 

II. Background 
 
A. History of the Collateral Source Rule 
 
       As previously stated, the collateral source rule arguably was adopted in the United States in the 1854 case of The 
Propeller Monticello v. Mollison. [FN16] A few years later, *428 in 1868, Michigan adopted the common law col-
lateral source rule in Perrott v. Shearer. [FN17] In Perrott, plaintiff sued defendant for the full value of goods lost in a 
fire. Defendant argued that plaintiff's damages should be reduced because plaintiff had an insurance policy covering 
the goods. [FN18] Chief Judge Thomas McIntyre Cooley held, however, that the defendant was not entitled to an 
offset. [FN19] The court reasoned that the plaintiff did not give away his right to recover for the lost value of the goods 
merely by purchasing insurance. [FN20] After Perrott, the common law collateral source rule was the law of the land, 
at least in Michigan. Thus, tortfeasors were not allowed to deduct damages owed to a plaintiff merely because plaintiff 
received compensation from a collateral source. 
 
       Opinions upholding the collateral source rule stress different rationales.  Some claim that plaintiffs ought to 
realize the “benefit of the bargain” which he or she made. [FN21] In Helfend v. Southern California Rapid Transit 
District, [FN22] the California Supreme Court stated the following in justifying the rule: 
 

        [The rule] embodies the venerable concept that a person who has invested years of insurance premiums to 
assure his medical care should receive the benefits of his thrift.  The tortfeasor should not garner the benefits of 
his victim's providence . . . .  If we were to permit a tortfeasor to mitigate damages with payments from plain-
tiff's insurance, plaintiff would be in a position inferior to that of having bought no insurance, because his 
payment of premiums would have earned no benefit. [FN23] Similarly, some opinions rationalize that a de-
fendant should pay for the complete damages caused by the defendant-tortfeasor. [FN24] To that end, one state 
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supreme court *429 described one purpose of the collateral source rule as “punitive” in that “although the 
wronged party may be overcompensated, the collateral source rule requires that a wrongdoer pay for the full 
extent of damages he or she has caused.” [FN25] 

       Other courts have cited relevance as a justification for the collateral source rule, or more specifically, irrele-
vance.  For example, one court held evidence that a plaintiff received payments from a collateral source was irrelevant 
to the issue of damages incurred by that plaintiff, and therefore was entitled to recover from the defendant-tortfeasor. 
[FN26] 
 
       Further, proponents of the rule argue that if one party inevitably receives a “windfall,” that party should be the 
plaintiff, not the defendant-tortfeasor. To that end, one state supreme court stated: 
 

        There is no legal reason why the tortfeasor or his liability insurance company should receive a ‘windfall’ 
for benefits to which the plaintiff may be entitled by reason of his own foresight in paying the premium or as 
part of what he has earned in his employment, and benefits received are usually subject to subrogation so there 
is no ‘double recovery’ by any stretch of the imagination. [FN27] 

 
B. Recent Changes and Troubling Examples 
 
       Notwithstanding the widespread, long-standing support for the collateral source rule, it eventually became a target 
of state legislatures.  Despite the rule's long history in the United States, critics strongly lobbied for its abrogation. 
[FN28] The rationale behind this movement was to help curb increased insurance costs, litigation costs, and in-
creasingly high jury awards. [FN29] Further, many sought to eliminate the *430 common law rule to limit any pos-
sible “windfall” to plaintiffs. [FN30] As a result of this strong, influential lobby, many states enacted statutes abro-
gating the collateral source rule. [FN31] As we shall see, however, this tort reform had recurring problems. Time and 
again state statutes abrogating, in whole or in part, the common law collateral source rule were struck down as un-
constitutional. [FN32] This was no less true within the Sixth Circuit states. 
 

III. Current State of the Law in Sixth Circuit States 
 
A. Wisconsin 
 
       The Sixth Circuit's treatment of the collateral source rule spans the entire spectrum.  Some courts retain the rule in 
its common law form. [FN33] Other state courts have modified the rule in part, [FN34] while still others have elim-
inated the rule entirely. [FN35] *431 Bucking the trend, Wisconsin has held the line by retaining the common law 
collateral source rule. [FN36] Thus, in Wisconsin, tortfeasors may not introduce evidence that a plaintiff has received 
compensation from collateral sources. In Voge v. Anderson, [FN37] the Wisconsin Supreme Court reiterated its belief 
in the collateral source rule. [FN38] In Voge, an injured motorist sued the tortfeasor and the tortfeasor's automobile 
insurance company in a personal injury action. After the jury found for the injured motorist, the tortfeasor and in-
surance company appealed, arguing that the damages awarded to the plaintiff should be reduced by the amount of 
underinsured motorist benefits and no-fault medical payments made to the plaintiff by his underinsurance carrier. 
 
       The court held that the collateral source rule applied; therefore, the defendants were not entitled to a reduction in 
the judgment for the UIM benefits that plaintiff received.  In the opinion, the court recognized that “the results in this 
case allow the injured party a double recovery,” but went on to state that “a contrary conclusion would result in giving 
the tortfeasor a windfall: the tortfeasor would not have to pay the full amount of damages he would owe even after 
taking into account the amount of contributory negligence.” [FN39] In Wisconsin, the better result is to deny tort-
feasors an offset because “any windfall in benefits should inure to the injured party, not to the tortfeasor.” [FN40] 
Moreover, the fact remains that a subrogation clause remains the best protection insurance companies have to protect 
against “windfalls” to plaintiffs. Absent a subrogation clause, however, Wisconsin clearly maintains the common law 
collateral source rule, yet is the only state to hold the line from the beginning. 
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B. Tennessee 
 
       Contrary to Wisconsin, Tennessee has taken actions to abrogate the collateral source rule, at least regarding 
medical malpractice actions.  In 1980, Tennessee passed Tennessee statute section 29-26-119. [FN41] The statute's 
main thrust was to *432 abrogate the common law collateral source rule in Tennessee malpractice claims in so far as a 
plaintiff's employer provides the collateral source benefits. However, as to gratuitously provided benefit situations or 
self-insured plaintiffs, the common law collateral source rule seems to still apply. 
 
       In 1985, the constitutionality of this statute was contested in Baker v. Vanderbilt University. [FN42] In Baker, 
plaintiffs challenged section 29-26-119, claiming the statute was violative of the Equal Protection Clause of the U.S. 
Constitution's Fourteenth Amendment. [FN43] In particular, the plaintiffs claimed that the statute denied equal pro-
tection to victims of medical malpractice, as compared to victims of other torts. [FN44] 
 
       The U.S. District Court for the Middle District of Tennessee held that the statute does not violate equal protection. 
[FN45] First, the court stated that because the regulation was essentially economic in nature, [FN46] the appropriate 
level of scrutiny is rational basis. [FN47] After determining the appropriate level of scrutiny, the court had “little 
trouble in upholding the statute.” [FN48] Specifically, the court found that reducing medical malpractice insurance 
premiums and health care costs is a legitimate governmental objective that is furthered by the distinction between 
malpractice plaintiffs and other plaintiffs. [FN49] The Tennessee statute was thus upheld as consistent *433 with the 
U.S. Constitution's Equal Protection Clause, and remains the law in Tennessee today. [FN50] 
 
C. Kentucky 
 
       Kentucky provides an interesting example of two points: it is one of many states that took action to abrogate the 
collateral source rule; and it is one of many states that had its statute declared unconstitutional.  In 1988, Kentucky 
enacted section 411.188, [FN51] which stated that collateral source payments are admissible in any civil trial. The 
statute, however, did not specify how the jury was to apply evidence of collateral source payments when deciding the 
amount of damages to award a plaintiff. Nevertheless, this law remained on the books until 1995, when the Kentucky 
Supreme Court ruled in O'Bryan v. Hedgespeth [FN52] that section 411.188 was unconstitutional because it violated 
the separation of powers principles in the Kentucky Constitution. [FN53] 
 
       In O'Bryan, plaintiff and defendant were involved in an automobile accident. [FN54] Just before trial, the plaintiff 
made a motion in limine to exclude evidence that plaintiff received collateral source payments. The trial court over-
ruled the motion, forcing the plaintiff to admit evidence of his medical bills, including the amount of collateral source 
payments received, along with evidence of his personal out-of-pocket expenses. [FN55] After the jury awarded the 
plaintiff zero damages for medical expenses for which he received collateral source payments, the plaintiff appealed. 
[FN56] 
 
        *434 The Kentucky Supreme Court held that section 411.188 unconstitutionally violated the state's separation of 
powers doctrine. [FN57] First, the court stated that the “[r]esponsibility for deciding when evidence is relevant to an 
issue of fact . . . must be judicially determined.” [FN58] In promulgating section 411.188, however, it was the Ken-
tucky Legislature, not the Kentucky Judiciary, that determined the admissibility of such evidence. [FN59] The statute 
thus violated separation of powers principles. 
 
       Also significant to the court's holding was its recognition that damages recovered by a plaintiff normally are 
subject to subrogation rights.  More specifically, the court recognized that because subrogation rights are often present 
when a plaintiff recovers damages, “there is no ‘double recovery’ by any stretch of the imagination.” [FN60] Con-
sequently, Kentucky is left in the same position as Wisconsin--albeit by default--retaining the common law collateral 
source rule. 
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D. Ohio 
 
       Another state that attempted to abrogate the collateral source rule, with mixed success, is Ohio.  As we shall see, 
however, Ohio has shown serious resiliency.  After one of its statutes abrogating the collateral source rule was de-
clared unconstitutional, Ohio bounced back, passing another statute eliminating the collateral source rule.  Once 
again, however, this statute did not pass muster.  The collateral source rule has thus led a storied path in Ohio. 
 
       The history of the collateral source rule in Ohio began in 1970, when the state adopted the common law collateral 
source rule in Pryor v. Webber. [FN61] This rule of *435 law, however, was short-lived. In 1988, the Ohio legislature 
enacted Revised Code section 2317.45, [FN62] which abolished the collateral source rule for *436 tort actions, in-
cluding medical malpractice actions. [FN63] Nevertheless, in 1994, the Ohio Supreme Court reinstated the common 
law collateral source rule for cases involving general negligence claims by declaring that the earlier attempt to ab-
rogate the common law collateral source rule in section 2317.45 violated the Ohio State Constitution. [FN64] 
 
       In Sorrell v. Thevenir, [FN65] the trial court declared that section 2317.45 unconstitutionally violated plaintiffs' 
fundamental rights to a jury trial, and rights to a remedy under the Ohio State Constitution. [FN66] According to the 
trial court, the statute failed under the strict scrutiny test because although “‘[t]he statute was enacted to cure a sup-
posed “insurance crisis,”’ the court stated that “‘[t]here is no demonstrated evidence from which to conclude that a 
“crisis” ever existed or that cured this “crisis.”’ [FN67] Consequently, the court found that there was no compelling 
reason to “trample plaintiff's constitutional rights to relieve a particular industry of liability.” Accordingly, the trial 
court awarded the plaintiff the entire amount that the jury found applicable to plaintiff, without reducing the amount by 
the amount of workers' compensation benefits that the plaintiff received. [FN68] 
 
       On appeal to the Supreme Court of Ohio, the court held that section 2317.45 was unconstitutional in toto. [FN69] 
The court's analysis involved three significant aspects. [FN70] *437 First, it considered whether the statute violated a 
plaintiff's fundamental right to a trial by jury. In deciding affirmatively, the court reasoned that the statute impermis-
sibly required trial courts to deduct collateral source benefits received by a plaintiff from a jury award in favor of a 
plaintiff, regardless of whether the collateral benefits were actually duplicated in the jury's verdict. [FN71] Thus, while 
the legislature's goal eliminating plaintiff double recovery was not arbitrary or unreasonable, the statute essentially 
failed to consider whether the collateral benefits to be deducted were actually within the damages actually found by 
the jury, especially in general verdict situations. [FN72] 
 
       Second, the Sorrell court decided whether the statute violated the principles of due process. [FN73] Because the 
statute afflicted (numerous) fundamental rights, the court used the strict scrutiny standard to determine the statute's 
validity. [FN74] Although the court struck down the statute under this standard, it stated that the statute would not 
even be able to withstand rational basis scrutiny because the statute “does not bear a real and substantial relationship to 
the health, safety, morals or general welfare, and it is unreasonable and arbitrary.” [FN75] Most foul to the court was 
the “paucity of credible empirical evidence that a crisis existed, or that there is a relationship *438 between tort reform 
legislation and the availability or affordability of insurance.” [FN76] The court thus struck down the statute on due 
process grounds as well. 
 
       Third, the court decided whether the statute violated equal protection provisions of the Ohio Constitu-
tion.  Because the statute classification affected a fundamental right, the court again analyzed the statute under the 
strict scrutiny standard. [FN77] In striking down the statute on equal protection grounds, the court noted that Revised 
Code sections 2305.27 [FN78] and 2317.45 [FN79] classify tort victims as “medical malpractice tort victims and all 
other tort victims.” [FN80] Under section 2305.27, however, medical malpractice plaintiffs are not subject to the same 
rule regarding collateral source benefits as are all other tort plaintiffs. [FN81] Unable to find a justification for this 
statutory classification, the court stated that the statute must fail because the classification is arbitrary and illogical. 
[FN82] 
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       Notwithstanding the Sorrell decision, the Ohio General Assembly thereafter worked to enact legislation that again 
abrogated the common law collateral source rule adopted in Pryor and reaffirmed in Sorrell. [FN83] In 1996, Ohio 
passed a new version of section 2317.45. [FN84] Less than three years later, however, the Ohio *439 Supreme Court 
once again struck down this statute in State ex rel. Ohio Academy of Trial Lawyers v. Sheward. [FN85] 
 
       In Sheward, the Ohio Academy of Trial Lawyers generally challenged the constitutionality of House Bill 350, 
which included the revised section 2317.45. [FN86] In a narrow decision, [FN87] the court held that the entire bill, 
including the collateral source statute therein, was unconstitutional in toto. [FN88] Regarding the revised *440 col-
lateral source statute, the court stated that section 2317.45 “still fails to take into account whether the collateral ben-
efits held against the general verdict are within the damages actually found by the jury.” [FN89] In its analysis, the 
court, applying the rational basis test, stated that the relationship between the purported goal of eliminating double 
recovery and the means employed under section 2317.45 “is so attenuated that one could conclude that the primary 
goal of [§] 2317.45 is simply to reduce damages generally.” Therefore, the court concluded that the revised statute's 
attempt to “sidestep Sorrell” must fail. [FN90] 
 
E. Michigan 
 
       As previously noted, the earliest Sixth Circuit state to follow the collateral source rule was Michigan. [FN91] For 
an uninterrupted period of time, this rule was applied across a wide span of claims. [FN92] Then, in 1986, Michigan 
enacted Michigan Compiled Laws Annotated section 600.6303, which abrogated the common law collateral source 
rule. [FN93] Essentially, the Michigan statute provided that in a personal *441 injury action, evidence that an expense 
or loss for which plaintiff was seeking was admissible. [FN94] The Michigan statute's early existence was quiet; 
however, this tranquility did not remain. [FN95] 
 
       The most significant challenge to the Michigan statute came in 1996, when the Michigan Court of Appeals upheld 
the validity of section 600.6303 in Heinz v. Chicago Road Investment Co. [FN96] Here, the plaintiff was injured in a 
slip and fall accident while leaving his employer's business. [FN97] As a result, the plaintiff collected workers' 
compensation benefits totaling $19,824.25 for medical expenses, and $38,106.21 for lost wages. [FN98] He then sued 
the defendant, owner of the building, for negligence. [FN99] At trial, the jury awarded the plaintiff the following 
damages: $20,000 for medical expenses; $128,000 for lost wages, $40,000 in general *442 damages; and $10,000 for 
loss of consortium. [FN100] After the court reduced plaintiff's damages award, he appealed, claiming that section 
600.6303 violated his right to a jury trial, and the Equal Protection Clause of the Michigan Constitution. [FN101] 
 
       On appeal, the Michigan Court of Appeals, in summary fashion, rejected all of plaintiff's arguments, thus up-
holding the statute as constitutional. [FN102] Regarding plaintiff's claim that the statute denied him the right to a trial 
by jury, the court stated that the statute “does not alter the jury's assessment of the damages,” rather, it “merely rec-
ognized that plaintiffs were already compensated, in part, for these damages.” [FN103] Thus, the court stated that this 
argument was meritless. 
 
       Next, the court rejected the plaintiff's equal protection argument. [FN104] Initially, the court stated that the proper 
scrutiny level to decide the issue is the rational basis test because section 600.6303 addresses an economic matter. 
[FN105] As to whether section 600.6303 addressed a legitimate governmental purpose, the plaintiff argued that “the 
justification for enacting tort reform, an alleged crisis in the insurance industry, is a mere fantasy concocted by the 
insurance industry to ensure greater profits.” [FN106] The court disregarded this argument, however, finding a le-
gitimate governmental objective existed because the legislature's intent in enacting section 600.6303 was “to promote 
fairness, i.e., to prevent personal injury plaintiffs from being compensated twice for the same injury.” [FN107] Then, 
without much explanation, the court found the classification between personal injury plaintiffs and all other tort 
plaintiffs rationally related to the above legitimate objective. [FN108] 
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        *443 Interestingly, the Heinz court never mentioned the Sorrell decision, despite its temporal, logical, and geo-
graphical proximity. Indeed, plaintiffs in both Sorrell and Heinz raised similar arguments in asserting a violation of the 
fundamental right to a trial by jury, and that the respective state statutes violated Equal Protection and Due Process 
Clauses. [FN109] Because the Michigan Supreme Court denied leave to appeal in Heinz, no meaningful examination 
was ever conducted. [FN110] 
 
       Adding to the confusion in Michigan is the decision in Corl v. Huron Castings, Inc. [FN111] Not content to leave 
well enough alone, the Michigan Supreme Court got into the fray from another angle by declining review of the col-
lateral source statute. In Corl, the court overruled a fifty-year precedent by holding, without discussion, that the col-
lateral source rule does not apply to contract actions. [FN112] This holding stands against the great weight of au-
thority. [FN113] 
 

IV. Analysis and Recommendation 
 
       The Sixth Circuit states treat the collateral source rule significantly different.  Determining which state, if any, 
represents the most practical and efficient treatment of the collateral source rule depends to some extent on one's 
priorities and values.  Additionally, the determination lies in the importance one places on consistency.  For example, 
if one desires to prevent plaintiffs from receiving a double recovery by abrogating the collateral source rule, in hopes 
of limiting the increase in insurance costs, litigation costs, and jury awards, then perhaps the idea of abrogating the 
collateral source rule seems best.  Upon further examination, however, this approach is superficial, unnecessary, and 
inconsistent.  Looking at states that have abrogated the collateral source rule, it seems clear that plaintiffs are treated 
not only inconsistently within those states, but also unfairly, because of the prevalence of insurance and subrogation 
rights. 
 
       Widespread disparity within the Sixth Circuit states is problematic for many reasons.  The problematic nature can 
best be exemplified by looking back at the hypothetical in the introduction of this article.  If each plaintiff-homeowner 
sued for damages, then plaintiffs in Wisconsin, Kentucky, and Ohio would be able to avoid an offset.  Further, 
plaintiffs in Tennessee would also be able to avoid *444 an offset because the personal injury did not arise out of 
malpractice. In Michigan, however, the defendant would be able to offset the personal injury damage award, but not 
the property damage award. 
 
       To illustrate the disparate treatment to a greater degree, let us assume a further complication to our hypothet-
ical.  Assume the “incidents” in each state caused delays in the railroad's shipment schedule, causing iron ore pur-
chasers with whom the railroad contracted to sue the railroad for breach of contract. If each of those purchasers pos-
sessed business disruption insurance, and if each purchaser sued the railroad to recover lost profits (assuming those 
profits would have been recoverable under the shipment contracts), to whom is the defendant liable? 
 
       Regarding the Michigan purchaser, the railroad's liability would be most limited; yet that is not true for the other 
purchasers.  Further, since business disruption insurance premiums require a much larger financial investment than 
the average homeowners' policy, Justice Cooley's concern--that a plaintiff should not be deprived the benefit of his or 
her bargain that is collateral to the transaction that the defendant has caused to be litigated [FN114]--takes on an even 
greater force in this scenario. As such, Michigan has really taken an unusual attitude toward the collateral source rule. 
 
       This disparate treatment encourages forum-shopping because a plaintiff has incentive to sue in Wisconsin federal 
court, or likewise, a defendant has incentive to remove to allow some state's rules allowing defendants' offsets to 
apply. [FN115] In short, the disparity causes more problems than it solves. 
 
       Moreover, it must be stated that subrogation is the best method to avoid much of this debate.  Quite simply, where 
subrogation rights exist, the collateral source rule does not apply. [FN116] If most defendants are insured, then 
elimination of the collateral source rule serves no real purpose because of subrogation rights. Further, when consid-
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ering the collateral source rule and subrogation rights in the medical malpractice context, it seems much more likely 
that subrogation rights exist against any damage award that a plaintiff may receive. [FN117] Thus, to a large extent, 
abrogating the collateral source rule is not necessary to eliminate plaintiffs' receipt of double recoveries. 
 
       In fact, significant in the Kentucky Supreme Court's holding in O'Bryan v. Hedgespeth was the court's recognition 
that damages recovered by a plaintiff are normally subject to subrogation rights.  More specifically, the court recog-
nized that because subrogation rights are so often present when a plaintiff recovers damages, *445 “there is no ‘double 
recovery’ by any stretch of the imagination.” [FN118] Thus, it is the insurance companies who are in the best position 
to protect themselves by adding subrogation rights into insurance policies. 
 
       Is abrogating the collateral source rule necessary to prevent a “windfall” to plaintiffs? Clearly the answer is “no.” 
If one assumes that one party will inevitably receive a “windfall,” and powerful insurance companies are in the best 
position to help themselves through subrogation clauses, perhaps this is more of a reason to err on the side of allowing 
any “windfall” to accrue to plaintiffs. Currently, many plaintiffs are punished for exercising the foresight to purchase 
insurance, at least in those states that have currently abrogated the collateral source rule to one extent or another-- 
Tennessee and Michigan. [FN119] It seems inappropriate to punish individual plaintiffs for purchasing insurance, 
while rewarding insurance companies for failing to exercise foresight in implementing subrogation clauses. 
 
       If a “windfall” is inevitable on behalf of one party, either plaintiff or defendant, then a value judgment must be 
made. Choosing to avoid plaintiffs' receipt of “windfalls” may appear helpful to insurance companies. If, however, 
insurance companies are the party to be protected, certainly there are steps that companies may take to protect 
themselves. More specifically, insurance companies are in the best position to place subrogation clauses within in-
surance contracts. This, in turn, would prevent any double recovery on behalf of plaintiffs. [FN120] 
 
       On the other hand, it is becoming more obvious that plaintiffs really do not receive any alleged “windfall” at all. 
[FN121] While the statutes abrogating the rule consider past costs of premiums, none consider the impact of future 
risk assessments. [FN122] After a plaintiff makes a claim, that plaintiff's insurance rate most certainly rises. Con-
ceding that a plaintiff is already undercompensated after receiving his or her damage award, the fact that his or her 
premium rates increase is another reason that plaintiff is far from receiving his benefit of the bargain. [FN123] Indeed, 
nearly all proponents and opponents of the collateral source rule seek to ensure that plaintiffs receive the benefit of 
their bargain. With many holes left open, *446 however, many plaintiffs, in all reality, are not realizing the benefit of 
their bargain. [FN124] 
 
       Moreover, there is one ironic area left unsettled by the states that have abrogated the collateral source rule.  No 
provision is included that would require plaintiffs' recovery to be offset by gratuitous benefits.  If the goal is to prevent 
double recovery by plaintiffs, it seems illogical not to offset gratuitous benefits received by a plaintiff.  Most statutes, 
however, are silent on this issue. 
 
       Is there any way to reconcile the decisions of Heinz [FN125] in Michigan and Sheward and Sorrell in Ohio? 
[FN126] The concept of a liability insurance crisis was at the root of all of the cases, purportedly the justification for 
the respective statutes. [FN127] Despite both courts' use of the rational basis standard to test the constitutionality of 
the respective statutes, Michigan's statute was upheld, while the Ohio Supreme Court struck down its respective 
statute. [FN128] 
 
       Perhaps the decisions cannot be reconciled given the lack of evidence upon which any asserted liability crisis 
argument is based.  A task force in Kentucky investigated any perceived liability insurance crisis.  This group's re-
sults, however, indicated that there was “no evidence of a litigation explosion in Kentucky. [FN129] Likewise, the 
Ohio Supreme Court in Sorrell stated that one basis for its holding was the “paucity of credible empirical evidence that 
a crisis existed, or that there is a relationship between tort reform legislation and the availability or affordability of 
insurance.” [FN130] Thus, as compared to the Sorrell and Sheward majority decisions, the Heinz majority seemed 
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cursory, ignoring the arbitrary and illogical classification that the Michigan statute creates, [FN131] and the lack of 
any justifiable basis upon which to conclude that there is an insurance crisis justifying the statute. 
 
       Even if Michigan's statute appears constitutional, compared to Ohio and Kentucky's statutes, is it the best alter-
native?  Kentucky's decision striking down the collateral source statute has been described as “reestablish[ing] a level 
playing field at trial.” [FN132] This, however, is not quite accurate, and in one sense inflammatory.*447    Juries may 
not hear evidence that defendants are insured, [FN133] but may learn of the exact same evidence regarding plaintiffs. 
As such, even in Kentucky, the playing field inevitably tilts in favor of defendants and defendants' insurance com-
panies. [FN134] In this sense, perhaps Wisconsin, holding the line from the beginning, is still at the forefront of 
equality and consistency within the Sixth Circuit. 
 

V. Conclusion 
 
       One thing is certain: under the current state of affairs, similarly situated plaintiffs, wrongdoers, and collateral 
source providers--mostly insurance companies--receive vastly different treatment in Sixth Circuit states.  This dis-
crepancy raises not only technical concerns, such as choice of law issues in federal courts, but also raises fundamental 
policy questions about which party ought to be served by any kind of collateral source rule.  Whether the modern 
changes to the collateral source rule serve any useful purpose, whether the future is better served by going back to the 
past formulations of the rule, or whether a different approach altogether is necessary to accomplish a consistent 
treatment among all parties involved depends on which player ought, as a matter of policy, to benefit from the rule. 
 
       Nevertheless, the modern trend clearly favors defendant-tortfeasors and their insurance companies.  Perhaps we 
are satisfied with the current winner of the war on the collateral source rule.  If, on the other hand, we are not, then the 
time has come to decide whether we are satisfied with the rules of engagement, and whether by changing the rules we 
can affect a more consistent outcome in favor of a more deserving one. 
 
[FNa1]. Professor of Law, Thomas M. Cooley Law School, Lansing, Michigan. 
 
[FNaa1]. J.D., Thomas M. Cooley Law School, 2000. 
 
[FN1]. O'Bryan v. Hedgespeth, 892 S.W.2d 571, 578 (Ky. 1995). 
 
[FN2]. This hypothetical is generally based on the facts of Perrott v. Shearer, 17 Mich. 48 (Mich. 1868). 
 
[FN3]. See id. at 55. See also discussion infra section II(A). 
 
[FN4]. Scholars generally attribute common law collateral source rule origins to the U.S. Supreme Court opinion The 
Propeller Monticello v. Mollison, 58 U.S. (17 How.) 152 (1854). See Victor E. Schwartz, Tort Reform: Strict Liability 
and the Collateral Source Rule Do Not Mix, 39 Vand. L. Rev. 569, 570 & n.4 (1986). Even that attribution, however, 
is not without its challengers. See, e.g., Joel K. Jacobsen, The Collateral Source Rule and the Role of the Jury, 70 Or. 
L. Rev. 523, 526-27 (1991). 
 
[FN5]. See Jacobsen, supra note 4, at 525; O'Bryan, 892 S.W.2d at 576. 
 
[FN6]. See Restatement (Second) of Torts § 920(A)(2) (1979) (“Payments made to or benefits conferred on the injured 
party from other sources are not credited against the tortfeasor's liability, although they cover all or a part of the harm 
for which the tortfeasor is liable.”). 
 
[FN7]. See Michael F. Flynn, Private Medical Insurance and the Collateral Source Rule: A Good Bet?, 22 U. Tol. L. 

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=713&FindType=Y&ReferencePositionType=S&SerialNum=1995032693&ReferencePosition=578
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=542&FindType=Y&SerialNum=1868002882
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&SerialNum=1868002882
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=780&FindType=Y&SerialNum=1801103465
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1277&FindType=Y&ReferencePositionType=S&SerialNum=0101992109&ReferencePosition=570
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1277&FindType=Y&ReferencePositionType=S&SerialNum=0101992109&ReferencePosition=570
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1219&FindType=Y&ReferencePositionType=S&SerialNum=0102054469&ReferencePosition=526
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1219&FindType=Y&ReferencePositionType=S&SerialNum=0102054469&ReferencePosition=526
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=713&FindType=Y&ReferencePositionType=S&SerialNum=1995032693&ReferencePosition=576
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0101577&FindType=Y&SerialNum=0290694868
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=2988&FindType=Y&ReferencePositionType=S&SerialNum=0101419755&ReferencePosition=42


31 UTOLR 425 Page 10 
31 U. Tol. L. Rev. 425 

© 2012 Thomson Reuters. No Claim to Orig. US Gov. Works. 

Rev. 39, 42 & n.24 (1990) (citing S. Spieser et al., The American Law of Torts (1985)); Jacobsen, supra note 4, at 
527-28; Tiffany Gulley Becker, Note, The Collateral Source Rule in Missouri: Questioning the “Double Recovery” 
Doctrine, 61 Mo. L. Rev. 633, 637-38 (1996). See also Thomas A. Moore, The Collateral Source Rule, N.Y.L.J., Dec. 
3, 1991, at 107. 
 
[FN8]. Indeed, one study reported that 21 states had altered the common law collateral source rule. Mark Thompson, 
Letting the Air out of Tort Reform, A.B.A. J., May 1997, at 65. 
 
[FN9]. See infra note 29 and accompanying text. Some examples of unsuccessful attempts to abrogate the rule include 
the following statutes: Ky. Rev. Stat. Ann. § 411.188 (Banks-Baldwin 1988); Ohio Rev. Code Ann. § 2317.45 (An-
derson 1996). Perhaps the most striking example of unsuccessful attempts to abrogate the collateral source rule is in 
Kansas, where state courts have struck down as unconstitutional Kansas' statutes abrogating the rule three times in 
eight years. See also Christopher J. Eaton, Comment, The Kansas Legislature's Attempt to Abrogate the Collateral 
Source Rule: Three Strikes and They're Out?, 42 U. Kan. L. Rev. 913 (1994). 
 
[FN10]. See, e.g., Colo. Rev. Stat. § 13-21-111.6 (1987) (requiring courts to reduce verdict amounts by that amount 
one “has been or will be wholly or partially indemnified or compensated for his loss by any other person, corporation, 
insurance company, or fund,” except when indemnity or compensation is paid as a result of “a contract entered into 
and paid for by or on behalf of such person”); Mich. Comp. Laws Ann. § 600.6303 (West 1986) (personal injury 
cases); Ohio Rev. Code Ann. § 2317.45 (Anderson 1996) (tort actions); Tenn. Code Ann. § 20-26-119 (1975) (medical 
malpractice actions). 
 
[FN11]. See Mich. Comp. Laws Ann. § 600.6303 (West 1986). 
 
[FN12]. See Jacobsen, supra note 4, at 527-28; Becker, supra note 7, at 637-38. 
 
[FN13]. Currently, of the five states encompassed within the Sixth Circuit, three states retain the common law col-
lateral source rule (two by default), one state abrogated the rule in medical malpractice claims, while another abro-
gated the rule in personal injury claims only. See infra notes 33-35. 
 
[FN14]. See discussion infra section III. Although the common law collateral source rule is still alive in Ohio and 
Kentucky, it is only due to the states' respective statutes abrogating the rule having been struck down as unconstitu-
tional. See O'Bryan v. Hedgespeth, 892 S.W.2d 571, 578 (Ky. 1995); State ex rel. Ohio Academy of Trial Lawyers v. 
Sheward, 715 N.E.2d 1062, 1111 (Ohio 1999); Sorrell v. Thevenir, 633 N.E.2d 504, 513 (Ohio 1994). 
 
[FN15]. The Ohio Supreme Court has held twice within the last six years that an Ohio statute abolishing the common 
law collateral source rule was unconstitutional. See Sheward, 715 N.E.2d at 1111; Sorrell v. Thevenir, 633 N.E.2d 
504, 510 (Ohio 1994). In Michigan, three cases involving the collateral source rule arose in 1996, one involving a 
direct attack on the statute itself and all involving various aspects of the rule with varying reference to the statute. See 
Heinz v. Chicago Rd. Inv. Co., 549 N.W.2d 47 (Mich. 1996) (per curium) (direct attack on the statute); Corl v. Huron 
Castings, Inc., 544 N.W.2d 278, 286 (Mich. 1996) (refusing to extend the collateral source rule to common law con-
tract cases); Citizens Ins. Co. of America v. Buck, 548 N.W.2d 680, 685 (Mich. Ct. App. 1996) (concerning subro-
gation claims). 
 
[FN16]. See supra note 4 and accompanying text (citing the U.S. Supreme Court opinion of The Propeller Monticello 
v. Mollison, 58 U.S. (17 How.) 152 (1854)). In Mollison, a steamship collided with a schooner in Lake Huron, causing 
the insured schooner to sink. The insured subsequently accepted a pay-off from the insurer. In the tort action that 
ensued based on the collision, the steamship owner argued that the insurance pay-off released it from liability. The 
Court disagreed, however, holding that a defendant has “no concern” with any insurance contract that a plaintiff may 
have secured. See id. at 155. 
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[FN17]. 17 Mich. 48 (Mich. 1868). Chief Judge Cooley further stated that the defendant “has no concern with any 
contract the plaintiff may have with any other party in regard to the goods, and his rights or liabilities can neither be 
increased nor diminished by the fact that such a contract exists.” Id. at 56. 
 
[FN18]. See id. at 55. 
 
[FN19]. See id. at 56. 
 
[FN20]. See id. 
 
[FN21]. See Becker, supra note 7, at 638. See also Helfend v. Southern Cal. Rapid Transit Dist., 465 P.2d 61, 66-67 
(Cal. 1970). Under this argument, it is claimed that allowing an offset from insurance benefits is a disincentive to gain 
insurance, and prevents plaintiffs from receiving the fruits of plaintiff's foresight. See Becker, supra note 7, at 638. See 
also Perrott, 17 Mich. at 56; Overton v. United States, 619 F.2d 1299, 1306-07 (8th Cir. 1980). In Overton, the court 
stated that a plaintiff “deserves any additional compensation he may receive because he has ‘contracted’ for it, because 
it is in the nature of insurance. ‘[O]ne can justify a double recovery where the original source was supplied by the 
plaintiff, himself, out of resources that would otherwise have been available to him for other purposes.” ’ Id. at 1306 
(quoting Smith v. United States, 587 F.2d 1013, 1015 (3d Cir. 1978)). 
 
[FN22]. 465 P.2d at 61. 
 
[FN23]. Id. at 66. Further, this theory recognizes that the end result avoids a double recovery by an injured tort victim 
because of subrogation rights. See O'Bryan v. Hedgespeth, 892 S.W.2d 571, 576 (Ky. 1995). 
 
[FN24]. See Roth v. Chatlos, 116 A. 332, 334 (Conn. 1922)); Jacobsen, supra note 4, at 528-29; Becker, supra note 7, 
at 638 (citing Hubbard Broad., Inc. v. Loescher, 291 N.W.2d 216, 222 (Minn. 1980). This argument opines that any 
resulting windfall should fall to the plaintiff, and not the tortfeasor. See Grayson v. Williams, 256 F.2d 61, 65 (10th 
Cir. 1958); Hudson v. Lazarus, 217 F.2d 344, 346 (D.C. Cir. 1954). However, this theory has been strongly questioned 
when one considers the goal of tort recovery--to compensate victims, and not to punish tortfeasors. See David Fell-
man, Unreason in the Law of Damages: The Collateral Source Rule, 77 Harv. L. Rev. 741, 748 (1964). 
 
[FN25]. Hubbard Broad., 291 N.W.2d at 222. 
 
[FN26]. See Burke Enters., Inc. v. Mitchell, 700 S.W.2d 789, 796 (Ky. 1984) (stating that “to depart from the col-
lateral source rule would provide the tortfeasor a ‘windfall’ to the substantial detriment of the injured party”); Da-
vidson v. Vogler, 507 S.W.2d 160, 164 (Ky. 1974). 
 
[FN27]. O'Bryan, 892 S.W.2d at 576. See also Hamlin v. Charter Township of Flint, 165 F.3d 426, 433 (6th Cir. 1999) 
(ruling that pension payments from a collateral source are not to be deducted from an Age Discrimination in Em-
ployment Act award because “the victim rather than the perpetrator of discrimination should profit”). 
 
[FN28]. See Tort Policy Working Group, Report of the Tort Policy Working Group on the Causes, Extent and Policy 
Implications of the Current Crisis in Insurance Availability and Affordability 70 (1986) (recommending among other 
ideas, to eliminate the common law collateral source rule as part of tort reform stating that “[a]s to publicly provided 
collateral sources of compensation, there is no justification for not taking such sources into account in determining 
plaintiff's ultimate damages”). 
 
[FN29]. See Robert A. Henderson & Patrick F. Maroney, Collateral Sources of Indemnity, 21 Fla. St. U. L. Rev. 571, 
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571-72 & n.5 (1993) (citing Insurance Info. Inst., Insurance Facts, 1987-88 Property/Casualty Fact Book 60 
(1987-88)); Thompson, supra note 8, at 64; Eaton, supra note 9, at 916 & n.30 (stating that Kansas legislature enacted 
statutes abrogating the collateral source rule in response to “a perceived medical malpractice crisis” (citing Bryan W. 
Smith, Note, The Medical Malpractice Insurance “Crisis”: Did Kansas Tort Reform Really Work?, 31 Washburn L.J. 
106, 108-09 (1991)); Kamrin Evans, Comment, Settlements with Nonparties: A Closer Look at Colorado's Collateral 
Source and Contribution Statutes, 66 U. Colo. L. Rev. 195, 195-96 (1995); Daena A. Goldsmith, Comment, A Survey 
of the Collateral Source Rule: The Effects of Tort Reform and Impact on Multistate Litigation, 53 J. Air L. & Com. 
799, 827-29 (1988); Julie A. Schafer, Comment, The Constitutionality of Offsetting Collateral Benefits under Ohio 
Revised Code Section 2317.45, 53 Ohio St. L.J. 587, 599-600 (1992). 
 
[FN30]. See Henderson & Maroney, supra note 29, at 572; Thompson, supra note 8, at 65; Becker, supra note 7, at 633 
(“Commentators consistently criticize the [collateral source] rule for providing plaintiffs with the windfall of a double 
recovery.”); Eaton, supra note 9, at 913-14; Evans, supra note 29, at 195. See also Thomas A. Moore, The Collateral 
Source Rule, An Update, N.Y.L.J., Mar. 5, 1996, at 3. For a general discussion regarding the varying degrees of 
success of the statutes, see generally Eaton, supra note 9 (stating that three different collateral source statutes were 
struck down as unconstitutional within a span of eight years). 
 
[FN31]. See Thompson, supra note 8, at 64. See also Douglas Hill Schwartz, Comment, The Tortured Path of Ohio's 
Collateral Source Rule, 65 U. Cin. L. Rev. 643, 644 (1997) (stating the following as reasons for this attack: an alleged 
insurance crisis, unreasonably high jury awards, liability insurance premiums rising) (citing Schafer, supra note 29, at 
587)). 
 
[FN32]. Within the Sixth Circuit, the statues have had mixed success. See discussion infra sections III(A)-(E), ex-
plaining how, within the Sixth Circuit, three different statutes that abrogated the collateral source rule were each 
declared unconstitutional. In Kansas, statutes abrogating the collateral source rule were struck down three separate 
times as unconstitutional. See Thompson v. KFB Ins. Co., 850 P.2d 773, 777-79 (Kan. 1993); Farley v. Engelken, 740 
P.2d 1058, 1068 (Kan. 1987); Wentling v. Medical Anesthesia Servs., 701 P.2d 939, 951 (Kan. 1985). See also Eaton, 
supra note 9, at 913. However, some statutes have been upheld. See, e.g., Reid v. Williams, 964 P.2d 453, 458, 460 
(Alaska 1998) (holding that Alaska Statute section 09.55.548(b), which abrogated the collateral source rule in medical 
malpractice actions, is constitutional against equal protection and due process challenges). 
 
[FN33]. See, e.g., Lambert v. Wrensch, 399 N.W.2d 369, 376 (Wis. 1987). By default, Kentucky and Ohio each retain 
the collateral source rule after their respective statutes were declared unconstitutional. See O'Bryan v. Hedgespeth, 
892 S.W.2d 571, 578 (Ky. 1995); State ex rel. Ohio Academy of Trial Lawyers v. Sheward, 715 N.E.2d 1062, 1111 
(Ohio 1999); Sorrell v. Thevenir, 633 N.E.2d 504, 513 (Ohio 1994). 
 
[FN34]. See Mich. Comp. Laws Ann. § 600.6303 (West 1987) (personal injury actions); Tenn. Code Ann. § 
20-26-119 (1980) (applying only to medical malpractice actions). Ohio has tried twice to abrogate the rule. See Ohio 
Rev. Code Ann. § 2317.45 (Anderson 1994) (all tort actions); Ohio Rev. Code Ann. § 2317.45 (Anderson 2000) 
(amended by 1996 H.350). However, these attempts were unsuccessful. See discussion infra section III(D). 
 
[FN35]. See Ky. Rev. Stat. Ann. § 411.188 (Michie 1992) (struck down as violative of Kentucky Constitution in 
O'Bryan v. Hedgespeth, 892 S.W.2d 571 (1995)). See also discussion infra section III(C). 
 
[FN36]. See Lambert, 399 N.W.2d at 376 (“The collateral source rule has not been abandoned in Wisconsin.”); 
Rixmann v. Somerset Pub. Sch., 266 N.W.2d 326, 330 (Wis. 1978). 
 
[FN37]. 512 N.W.2d 749, 751-52 (Wis. 1994). 
 
[FN38]. Id. at 751-52. See also Milwaukee Mut. Ins. Co. v. State Farm Mut. Auto Ins. Co., 600 N.W.2d 55 (Wis. Ct. 
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App. 1999) (reaffirming Wisconsin's retention of the collateral source rule). 
 
[FN39]. Voge, 512 N.W.2d at 752. 
 
[FN40]. Id. See also Thoreson v. Milwaukee & Suburban Transp. Co., 201 N.W.2d 745, 752 (Wis. 1972) (stating that 
the collateral source rule has a “penal effect on a tortfeasor”). But see Helfend v. Southern Cal. Rapid Transit Dist., 
465 P.2d 61, 69 (Cal. 1970) (stating the rule is not punitive because it applies in all tort cases). 
 
[FN41]. Tennessee Code section 29-26-119 provides: 
               In a malpractice action in which liability is admitted or established, the damages awarded may include (in 
addition to other elements of damages authorized by law) actual economic losses suffered by the claimant by reason of 
the personal injury, including, but not limited to cost of reasonable and necessary medical care, rehabilitation services, 
and custodial care, loss of services and loss of earned income, but only to the extent that such costs are not paid or 
payable and such losses are not replaced, or indemnified in whole or in part, by insurance provided by an employer 
either governmental or private, by social security benefits, service benefit programs, unemployment benefits, or any 
other source except the assets of the claimants or of the members of the claimants' immediate family and insurance 
purchases in whole or in part, privately or individually. 
Tenn. Code Ann. § 29-26-119 (1980) (emphasis added). 
[FN42]. 616 F. Supp. 330 (M.D. Tenn. 1985). 
 
[FN43]. Id. at 331 n.2; U.S. Const. amend. XIV, § 1 (“No state shall ... deny to any person within its jurisdiction the 
equal protection of the laws.”). 
 
[FN44]. See Baker, 616 F. Supp. at 331. 
 
[FN45]. See id. at 332. 
 
[FN46]. See id. In so holding, the court stated that “the Court simply does not believe that a medical malpractice 
litigant's right to receive payment for the same economic injuries from an insurance carrier as compared with litigants 
in other types of tort claims rises to the level of an ‘important’ interest of constitutional magnitude.” Id. at 332 & n.3. 
 
[FN47]. See id. at 332. Under a rational basis test, a statute will be upheld if it is rationally related to a legitimate 
governmental objective. See id. 
 
[FN48]. Id. 
 
[FN49]. See id. See also Hughlett v. Shelby County Health Care Corp., 940 S.W.2d 571, 575 (Tenn. Ct. App. 1996) 
(holding that a medical malpractice claimant may recover from a defendant health care provider the amount of the 
claimant's medical expenses paid by the Tennessee Medicaid program, which is part of the federal Social Security 
program); Steele v. Ft. Sanders Anesthesia Group, 897 S.W.2d 270, 281-82 (Tenn. Ct. App. 1994) (holding that 
Tennessee section 29-26-119 was inapplicable in medical malpractice claims when portions of insurance premiums 
were paid by plaintiff); Newton v. Cox, No. 95025-3, 1992 WL 220189, at *3 (Tenn. Ct. App. 1992) (stating that 
Tennessee's Medical Malpractice Statute was “intended to contain the cost of medical malpractice litigation”); Nance 
v. Westside Hosp., 750 S.W.2d 740, 743 (Tenn. 1988) (finding that although worker's compensation benefits are not 
specifically provided for in section 29-26-119, such benefits are within the general wording “any other source” be-
cause worker's compensation benefits are within the same class of benefits for which the statute covers). 
 
[FN50]. See Baker, 616 F. Supp. at 333. 
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[FN51]. Ky. Rev. Stat. Ann. § 411.188 (Michie 1992), which provided in pertinent part: 
               (1) This section shall apply to all actions for damages, whether in contract or tort, commenced after July 15, 
1988. 
               (2) At the commencement of an action seeking to recover damages, it shall be the duty of the plaintiff or his 
attorney to notify, by certified mail, those parties believed by him to hold subrogation rights to any award received by 
the plaintiff as a result of the action.  The notification shall state that a failure to assert subrogation rights by inter-
vention, pursuant to Kentucky Civil Rule 24, will result in a loss of those rights with respect to any final award re-
ceived by the plaintiff as a result of the action. 
               (3) Collateral source payments, except life insurance, the value of any premiums paid by or on behalf of the 
plaintiff for same, and known subrogation rights shall be an admissible fact in any civil trial. 
Id. See also Craig Farrish, Note, Restoration of the Collateral Source Rule in Kentucky: A Review of O'Bryan v. 
Hedgespeth, 23 N. Ky. L. Rev. 357, 357-58 (1996). 
[FN52]. 892 S.W.2d 571 (Ky. 1995). 
 
[FN53]. See id. at 578. 
 
[FN54]. Id. at 573. 
 
[FN55]. See id. Specifically, the trial court stated the following in rejecting plaintiff's motion in limine: “your objec-
tion is on the record and I'll overrule it for the record. We'll go by the statute.” Id. 
 
[FN56]. Plaintiff's primary assertion of error on appeal was that section 411.188 was unconstitutional as in violation of 
the separation of powers doctrine in the Kentucky Constitution, which states the following: “‘the powers of the gov-
ernment [are divided] into three distinct departments, each ... a separate body of magistracy,”’ and continue to state 
that no “‘persons, being of one of those departments, shall exercise any power properly belonging to either of the 
others.”’ See id. at 576 (quoting Kentucky Constitution sections 27-28). As a corollary, Kentucky Constitution section 
116 provides the Supreme Court with exclusive jurisdiction to create “‘rules of practice and procedure for the Court of 
Justice.”’ See id. at 576 (quoting Kentucky Constitution section 116). 
 
[FN57]. See id. at 578. See also Farrish, supra note 51, at 363 (discussing the impact the O'Bryan decision had on 
Kentucky law). 
 
[FN58]. O'Bryan, 892 S.W.2d at 576. 
 
[FN59]. See id. Another aspect of the court's holding was that the Kentucky legislature violated section 54 of the 
Kentucky Constitution, which provides that the legislature “‘shall have no power to limit the amount to be recovered 
for injuries resulting in death, or for injuries to person or property.”’ See id. at 578 (quoting Kentucky Constitution 
section 54). Because section 411.188 denied damages to plaintiffs for medical expenses, section 411.188 violated 
section 54. See id. 
 
[FN60]. Id. at 576. Another important note is that Kentucky enacted a task force later to investigate any perceived 
liability insurance crisis. The results of this task force, however, indicated “no evidence of a litigation explosion in 
Kentucky.” Farrish, supra note 51, at 373 & n.146. 
 
[FN61]. 263 N.E.2d 235 (Ohio 1970). See also Sorrell v. Thevenir, 633 N.E.2d 504, 509-10 (Ohio 1994) (quoting the 
syllabus of Pryor). Pryor stated, in pertinent part: 
               1. In a tort action the measure of damages is that which will compensate and make the plaintiff whole. 
               2. The collateral source rule is an exception to the general rule of compensatory damages in a tort action, and 
evidence of compensation from collateral sources is not admissible to diminish the damages for which a tortfeasor 
must for his negligent act. 
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               3. Under the collateral source rule, benefits in the form of diminished wages, received by a plaintiff from his 
employer during the period he is not able to work because of a tortfeasor's negligent act, are collateral benefits and are 
not admissible on the issue of damages. 
Sorrell, 633 N.E.2d at 510 n.2 (quoting Pryor v. Webber, 263 N.E.2d 235 (syllabus) (Ohio 1970)). 
[FN62]. Section 2317.45 of the Ohio Revised Code provides in pertinent part: 
               (A)(1) As used in this section: 
               (a) ‘Collateral benefits' means benefits that a plaintiff has received, or may be entitled to receive, within the 
next sixty months after the entry of judgment, as a result of an injury, death, or loss to person or property that is subject 
to a tort action, from any of the following: 
               (i) The government of the United States, or any state or any political subdivision of any state, under a pro-
gram that provides medical, hospital, sickness, dental, or other health benefits, including, but not limited to, social 
security, medicare, and medicaid; 
               (ii) A federal, state, or political subdivision of a state disability income or workers' compensation program, or 
a wage continuation program, of an employer; 
               (iii) A medical, hospital, sickness, dental, or other health insurance program; 
               (iv) An accident insurance program that provides medical, hospital, sickness,  dental, or other health bene-
fits; 
               (v) A contract or agreement under which medical, hospital, sickness, dental, or other health services are 
provided or under which the cost[s] of those services are paid for or reimbursed. 
               (b) ‘Rights of Recoupment’ means rights or recoupment through subrogation, trust agreement, contract, lien, 
operation of law, or otherwise. 
               (c) ‘Tort action’ means a civil action for damages for injury, death, or loss to person or property. ‘Tort action’ 
includes a product liability claim that is subject to sections 2307.71-2307.80 of the Ohio Revised Code, but does not 
include a civil action for damages for a breach of contract or another agreement between persons. 
               (d) ‘Trier of Fact’ means the jury or, in a nonjury action, the court. 
               (B)(1) Except as provided in division (C) of this section, if a plaintiff in a tort action is entitled to an award of 
compensatory damages, that plaintiff shall disclose to the court after such entitlement is determined all relevant col-
lateral benefits, all rights of recoupment relative to the disclosed collateral benefits, and the costs, premiums, or 
charges for any of the disclosed collateral benefits paid or contributed within the three-year period immediately pre-
ceding the accrual of the cause of action, by the plaintiff, any member of his immediate family or, in a wrongful death 
action, the decedent, any beneficiary of the action ... or the employer of any member of the immediate family of the 
decedent of any such beneficiary. 
               (2) Upon disclosure required by (B)(1) of this section, the court shall do the following: 
               (a) Determine whether both of the following are satisfied in relation to any of the disclosed collateral bene-
fits: 
               (i) The plaintiff has received the disclosed collateral benefit or is reasonably certain to receive it within the 
next six months after the entry of the judgment 
               (ii) There are no rights of recoupment respecting the disclosed collateral benefit. 
               (b) As to any disclosed collateral benefits in relation to which both requirements of (B)(2)(a) of this section 
are satisfied, determine the total costs, premiums, or charges for such benefits paid or contributed within the three-year 
period immediately preceding the accrual of the cause of action, by the plaintiff, any member of his immediate family, 
... [or] the employer of the plaintiff or any member of his immediate family ...; 
               (c) Prior to entering the judgment for the plaintiff, do both of the following: 
               (i) Subtract from the compensatory damages that the plaintiff otherwise would be awarded the amount of any 
disclosed collateral benefits in relation to which both requirements of division (B)(2)(a) of this section are satisfied; 
               (ii) Subject to the limitation specified in this division, add to the balance derived under division (B)(2)(c)(i) 
of this section the total of any costs, premiums, and charges described in division (B)(2)(b) of this section.  The 
amount of these costs, premiums, and charges that is added to that balance shall not exceed any amount subtracted 
pursuant to division (B)(2)(c)(i) of this section from the compensatory damages that the plaintiff would otherwise be 
awarded. 
               (3) Except as provided in division (B)(1) of this section, in another section of the Revised Code, or in the 
Rules of Evidence, evidence of collateral benefits is not admissible in a tort action and shall not be submitted to or 
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considered by the trier of fact in determining whether to award compensatory damages to a plaintiff in a tort action or 
in determining the amount of any such damages. 
               (C) This section does not apply as follows: 
               (1) In tort actions against the state in the court of claims or in tort actions against political subdivisions of this 
state that are commenced under or are subject to Chapter 2744 of the Revised Code; 
               (2) To any medical claim, as defined in section 2305.11 of the Revised Code. 
Ohio Rev. Code Ann. § 2317.45 (Anderson 1988). 
[FN63]. See Schwartz, supra note 31, at 643 & nn.77 & 78 (citing James P. Nolan II, Note, The Collateral Source Rule 
in Ohio, 16 U. Dayton L. Rev. 413, 422 (1991), and listing Ohio statutes pertaining to specific legal claims). 
 
[FN64]. See Sorrell, 633 N.E.2d at 427. See also Depew v. Ogella, 635 N.E.2d 310 (Ohio 1994) (reversing, based on 
Sorrell, lower court decision that upheld the constitutionality of Ohio Revised Code section 2317.45); May v. Tandy 
Corp., 633 N.E.2d 504 (Ohio 1994) (same). 
 
[FN65]. 633 N.E.2d at 506 (syllabus). In Sorrell, plaintiff commenced a battery action against defendant, requested a 
jury trial, and claimed damages for physical injury, emotional distress, loss of income, and loss of consortium. The 
jury returned a verdict for plaintiff, awarding more than $10,000 damages in compensatory damages and $5,000 for 
pain and suffering. The jury declined, however, to award any damages for future pain and suffering, and likewise 
rejected plaintiff's spouse's claim for loss of consortium. See id. Under Ohio Revised Code section 2317.45, the trial 
court then held a post verdict hearing at which time plaintiff disclosed that she had received collateral benefits. In 
response, defendant asserted that under Ohio Revised Code section 2317.45(B)(2), he is entitled to a setoff of the 
entire jury verdict because plaintiff received over $14,000 in worker's compensation benefits. See id. 
 
[FN66]. Id. 
 
[FN67]. Id. 
 
[FN68]. See id. 
 
[FN69]. See id. at 513 (holding in a 5-2 decision that the statute was unconstitutional). More specifically, the court 
stated that the statute violates the Ohio constitutional rights to due process, remedy, open courts, equal protection, and 
jury trial. See id. at 513. The court found difficulty with the fact that the statute required trial judges to reduce from a 
plaintiff's jury award collateral benefits which have either already been received or will be received, regardless of 
whether the benefits actually matched the jury's verdict. The court further stated that this requirement violates a 
plaintiff's right to have the jury determine all of the facts at issue. See id. at 510. 
 
[FN70]. See id. at 504. The court actually held that Ohio Revised Code section 2317.45 was unconstitutional on five 
grounds: due process, right to a remedy, right to open courts, equal protection, and right to a jury trial. However, only 
due process, equal protection, and the fundamental right to a jury trial are discussed in this article. 
 
[FN71]. See Sorrell v. Thevenir, 633 N.E.2d 504, 510 (Ohio 1994) (“The statute does not require that damages be 
allocated between economic or noneconomic damages or even past or future economic damages. The statute merely 
directs the trial court to deduct the amount of the collateral benefit from the total award.”). This is problematic to the 
court because courts may enter a judgment disregarding the jury's verdict, thus in violation of plaintiff's right to “have 
all facts determined by the jury, including damages.” Id. 
 
[FN72]. See id. Significantly, the court stated that the following: “[P] laintiff Sorrell ... has not been fully compensated 
for her injuries because the specific jury award for her pain and suffering is totally eliminated by her receipt of 
workers' compensation benefits, even though workers' compensation allows no compensation whatsoever for pain and 
suffering.” Id. 
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[FN73]. Id. at 511 (“[E]very person who sustains a legal injury ‘shall have remedy by due course of law.” ’). The Ohio 
due process provision is equivalent to the due process provision in the Fourteenth Amendment of the U.S. Constitu-
tion. See id. at 510-11 (citing Direct Plumbing Supply Co. v. Dayton, 38 N.E.2d 70, 72 (Ohio 1941)). 
 
[FN74]. See id. at 511 (“[G]overnmental action which limits the exercise of fundamental constitutional rights is 
subject to the highest level of judicial scrutiny.”). In Sorrell, the court used strict scrutiny because the statute at issue 
afflicted the fundamental right to a jury trial in negligence and personal injury actions. See id. Thus, strict scrutiny 
requires that the statute be struck down unless the statute was necessary to promote a compelling governmental in-
terest. See id. (citing Shapiro v. Thompson, 394 U.S. 618, 634 (1969); Primes v. Tyler, 331 N.E.2d 723, 726 (Ohio 
1975)). 
 
[FN75]. Sorrell, 633 N.E.2d at 511 (citing Mominee v. Scherbeth, 503 N.E.2d 717 (Ohio 1986)). Further, the court 
stated that the interest in avoiding double recoveries by plaintiffs is applied arbitrarily because the statute does not 
restrict the court in only deducting from the jury award those collateral benefits for which plaintiff has received. See 
id. 
 
[FN76]. Id. Moreover, the court stated that the “means employed in the statute to attain the goal are both irrational and 
arbitrary” because the collateral benefits received may not be part of the damages awarded. Id. 
 
[FN77]. See id. at 512. The Ohio Constitution regarding equal protection is “nearly identical” to the U.S. Constitu-
tion's Equal Protection Clause. Id. (citing Kinney v. Kaiser Aluminum & Chem. Corp., 322 N.E.2d 880, 882 (Ohio 
1975)). 
 
[FN78]. Ohio Rev. Code Ann. § 2305.27 (Anderson 1988). 
 
[FN79]. Ohio Rev. Code Ann. § 2317.45 (Anderson 1996). 
 
[FN80]. See Sorrell, 633 N.E.2d at 512. 
 
[FN81]. See Sorrell v. Thevenir, 633 N.E.2d 504, 512 (Ohio 1994). For example, Ohio Revised Code section 2305.27 
does not mandate that collateral benefits from insurance proceeds are reduced from an award when the plaintiff or 
plaintiff's employer pays the premiums. See id. Further, two Ohio courts have held that section 2315.27 does not 
reduce a jury award when the benefits received are workers' compensation, social security, or Medicare benefits. See 
id. (citing Savage v. Correlated Health Serv., Ltd., 591 N.E.2d 1216 (Ohio 1992); Hodge v. Middletown Hosp. Ass'n, 
581 N.E.2d 529 (Ohio 1991)). Conversely, section 2317.45 requires that those benefits are reduced from all 
non-medical malpractice tort awards. See id. 
 
[FN82]. See Sorrell, 633 N.E.2d at 512. Quoting from an amicus curiae: 
               “If there was an insurance crisis, it would be a crisis affecting all tort defendants. There is no rational reason 
for distinguishing between medical malpractice tort defendants and all other tort defendants. This disparate treatment 
can result in vastly different results involving the same injury. For example, two tort victims suffer the identical injury, 
the laceration of an artery resulting in death. One tort victim is injured by a piece of broken glass while driving a 
company truck within the scope of employment. The other tort victim is injured by the medical negligence of a phy-
sician who lacerates an artery during an elective surgery procedure. Both tort victims remain in the hospital for ten 
days before their death. Due to the difference in the collateral source statutes, these two identical injuries may result in 
vastly different compensation for the victim. The Equal Protection Clause mandates that those similarly situated be 
similarly treated.” 
Id. at 512 (quoting Brief of Amicus Curiae Ohio Academy of Trial Lawyers). 
[FN83]. See Schwartz, supra note 31, at 663. 
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[FN84]. Ohio Rev. Code Ann. § 2317.45 (Anderson 1996). The revised section 2317.45 was passed in late 1996, 
signed into law by the governor of Ohio on October 28, 1996, and took effect on January 27, 1997. State ex rel. Ohio 
Academy of Trial Lawyers v. Sheward, 715 N.E.2d 1067, 1068 n.2 (Ohio 1999) (syllabus). The revised section pro-
vided, in pertinent part: 
               (A)As used in this section: 
               (1) “Collateral benefits” means benefits that are paid by any source, including workers' compensation ben-
efits, to or on behalf of the plaintiff as a result of an injury or loss to person or property, regardless of whether there is 
an obligation to pay back the money or other benefits, in whole or in part, upon recovery in a tort action. “Collateral 
benefits” does not include life insurance proceeds. 
               (2) “Tort Action” means a civil action for damages for injury, death, or loss to person or property. “Tort 
action” includes a product liability claim but does not include a civil action for damages for a breach of contract or 
another agreement between persons. 
               .... 
               (B) In determining the amount of the compensatory damages that are recoverable by the plaintiff in a tort 
action, the trier of fact shall consider, if presented in the tort action, relevant collateral benefits that have been paid, or 
that the source of the benefits has acknowledged are payable, from insurance other than insurance for which the 
plaintiff, spouse of the plaintiff, or parent of the plaintiff if the plaintiff is a minor, has paid a premium, insurance that 
is subject to a right of subrogation, workers' compensation benefits that are subject to a right of subrogation, or in-
surance that has any other obligation of repayment, including, but not limited to, evidence of the amount of the col-
lateral benefit and of the costs, premiums, or charges for the collateral benefits. 
Ohio Rev. Code Ann. § 2317.45 (Anderson 1996). Thus, in essence, the following changes were made in the revised 
section 2317.45: (1) the legislation provides that only the jury is to be the final decider of compensation awards for 
plaintiffs; (2) the trial judge does not have the obligation to modify or alter the jury's award of damages; and (3) the 
two classifications of tort victims have been eliminated after the legislatures repealed the medical malpractice statute 
which provided disparate treatment to medical malpractice tort victims. Id. 
[FN85]. Sheward, 715 N.E.2d at 1101. The named respondents were Court of Common Pleas judges of the following 
counties: Franklin, Montgomery, and Cuyahoga. Id. at 1068 n.1 (syllabus). 
 
[FN86]. Plaintiffs raised several arguments claiming that the statute was unconstitutional, including arguments re-
garding separation of powers, one-subject rule, right of trial by jury, right to remedy, and equal protection. Id. at 1069 
(syllabus). The breath of Ohio Revised Code section 2317.45 is realized in that it “amends, enacts, or repeals over one 
hundred sections of the Ohio Revised Code ‘relative to changes in the laws pertaining to tort and other civil actions.” 
’ Id. at 1073 n.6. Further, the bill “affect[ed] eighteen different titles, thirty-eight different chapters, and over one 
hundred different sections of the Revised Code as well as procedural and evidentiary rules.” Id. at 1099. For example, 
besides changing the collateral source rule, the changes included statutes of repose, liability of liquor permit holders, 
liability of athletic coaches and officials, actions by a roller skater, and wrongful deaths. See id. at 1073. 
 
[FN87]. See id. at 1101. The court ruled 4-3 that the bill was unconstitutional. See id. at 1062. 
 
[FN88]. See id. at 1101. Specifically, the court struck down the bill based on separation of powers principles, and 
under the One-Subject Rule of the Ohio Constitution. See id. at 1105, 1101. The one-subject rule provides that “[n]o 
bill shall contain more than one subject, which shall be clearly expressed in its title.” Ohio Const. art. II, § 15(D). 
According to the court, “[t]he various provisions in this bill are so blatantly unrelated that, if allowed to stand as a 
single subject, this court would be forever left with no basis upon which to invalidate any bill, no matter how flawed.” 
Id. at 1100. 
 
[FN89]. Id. at 1089-90. The court conceded that the revised statute does not require a deduction after the verdict, but 
stated that the revised statute still authorizes a preverdict setoff, which “trigger[s] the constitutional requirement that 
those payments match the items or categories of damages actually awarded.” Id. at 1089 (citing Sorrell v. Thevenir, 
633 N.E.2d 504, 511-12 (1994)). Thus, the court stressed the need to ascertain whether the collateral source payments 
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actually have actually been included within the jury's verdict. See id. 
 
[FN90]. Id. at 1090. The dissent argued that the One-Subject Rule of the Ohio Constitution does not preclude multiple 
topics that have a common purpose or relationship. According to the dissent, Ohio Revised Code section 2317.45 is 
not violative of that provision because the bill merely addresses the single subject of tort actions, and tort reform 
issues, collectively and instead of having “piecemeal” legislation. Id. at 1125. 
 
[FN91]. See Perrott v. Shearer, 17 Mich. 48 (1868). 
 
[FN92]. See, e.g., Kurta v. Probelske, 36 N.W.2d 889, 893 (Mich. 1949); Bartels v. Ford Motor Co., 289 N.W. 322, 
324 (Mich. 1939); Cawood v. Earl Paige & Co., 214 N.W. 402, 403 (Mich. 1927) (stating that “[d]efendant's counsel 
had no right to inquire whether plaintiff was carrying accident insurance”); Wood v. Vroman, 184 N.W. 520, 525 
(Mich. 1921) (citing Perrott v. Shearer, 17 Mich. 48 (1868)); Hagen v. Chicago, D & C Grand Trunk Junction R.R. 
Co., 49 N.W. 509, 510 (Mich. 1891). Additionally, the common law collateral source rule withstood the evolution of 
Michigan's no-fault automobile insurance statute. See Nasser v. Auto Club Ins. Ass'n, 457 N.W.2d 637, 649 (Mich. 
1990) (“The collateral source rule bars evidence of other insurance coverage when introduced for the purpose of 
mitigating damages.”). 
 
[FN93]. Michigan Compiled Laws Annotated section 600.6303 provides: 
               (1) In a personal injury action in which the plaintiff seeks to recover for the expense of medical care, reha-
bilitation services, loss of earnings, loss of earning capacity, or other economic loss, evidence to establish that the 
expense or loss was paid or is payable, in whole or in part, by a collateral source shall be admissible to the court in 
which the action was brought after a verdict for the plaintiff and before a judgment is entered on the verdict.  Subject to 
subsection (5), if the court determines that all or part of the plaintiff's expense or loss has been paid or is payable by a 
collateral source, the court shall reduce that portion of the judgment which represents damages paid or payable by a 
collateral source by an amount equal to the sum determined pursuant to subsection (2).  This reduction shall not ex-
ceed the amount of the judgment for economic loss or that portion of the verdict that represents damages paid or 
payable by a collateral source. 
               (2) The court shall determine the amount of the plaintiff's expense or loss which has been paid or is payable 
by a collateral source.  Except for premiums on insurance which is required by law, that amount shall then be reduced 
by a sum equal to the premiums, or that portion of the premiums paid for the particular benefit by the plaintiff or the 
plaintiff's family or incurred by the plaintiff's employer on behalf of the plaintiff in securing the benefits received or 
receivable from the collateral source. 
               (3) Within 10 days after a verdict for the plaintiff, plaintiff's attorney shall send notice of the verdict by 
registered mail to all persons entitled by contract to a lien against the proceeds of plaintiff's recovery.  If a contractual 
lien holder does not exercise the lien holder's right of subrogation within 20 days after receipt of the notice of the 
verdict, the lien holder shall lose the right of subrogation.  This subsection shall only apply to contracts executed or 
renewed on or after the effective date of this section. 
               (4) As used in this section, “collateral source” means benefits received or receivable from an insurance 
policy; benefits payable pursuant to a contract with a health care corporation, dental care corporation, or health 
maintenance organization; employee benefits; social security benefits; worker's compensation benefits; or medicare 
benefits. Collateral source does not include life insurance benefits or benefits paid by a person, partnership, associa-
tion, corporation, or other legal entity entitled by law to a lien against the proceeds of a recovery by a plaintiff in a civil 
action for damages. Collateral source does not include benefits paid or payable by a person, partnership, association, 
corporation, or other legal entity entitled by contract to a lien against the proceeds of a recovery by a plaintiff in a civil 
action for damages, if the contractual lien has been exercised pursuant to subsection (3). 
               (5) For purposes of this section, benefits from a collateral source shall not be considered payable or re-
ceivable unless the court makes a determination that there is a previously existing contractual or statutory obligation 
on the part of the collateral source to pay the benefits. 
Mich. Comp. Laws Ann. § 600.6303 (West 1986). 
[FN94]. See Mich. Comp. Laws Ann. § 600.6303(1) (West 1986). This evidence was only admissible after the verdict 
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but before judgment was entered. See id. 
 
[FN95]. See, e.g., Corl v. Huron Castings, Inc., 544 N.W.2d 278 (Mich. 1996); RCO Eng'g, Inc., v. ACR Indus., Inc., 
597 N.W.2d 534 (Mich. Ct. App. 1999); Citizens Ins. Co. of America v. Buck, 548 N.W.2d 680 (Mich. Ct. App. 
1996); Haberkorn v. Chrysler Corp., 533 N.W.2d 373 (Mich. Ct. App. 1995). 
 
[FN96]. 549 N.W.2d 47 (Mich. Ct. App. 1996) (per curiam). See also M. Bryan Schneider & Jody L. Sturtz, Annual 
Survey of Michigan Law June 1, 1995-May 31, 1996: Civil Procedure, 43 Wayne L. Rev. 439, 587-88 (1997) 
(summarizing Heinz v. Chicago Rd. Inv. Co.). 
 
[FN97]. See Heinz, 549 N.W.2d at 50. 
 
[FN98]. See id. The plaintiff also received over $80,000 in exchange for redeeming all other worker's compensation 
claims arising out of the slip and fall. As part of this agreement, the plaintiff's worker's compensation provider waived 
all rights to a lien on any future recovery by the plaintiff against the building owner. See id. 
 
[FN99]. See id. 
 
[FN100]. See id. The defendant then sought to reduce the award by the amount of workers' compensation benefits that 
the plaintiff received. See id. The court granted the defendant's request, but did not offset the $80,000 that the plaintiff 
received because the court could not determine what the amount represented, that is, future and past medical expenses, 
future and past wage loss, etc. See id. 
 
[FN101]. See id. at 51-52. The plaintiff also raised other arguments not pertinent to this article, including due process 
challenges, taking of property without just compensation. See id. at 51-54. 
 
[FN102]. See id. at 55. In fact, the court went one step further and also allowed the defendant to setoff the $80,000 
worker's compensation benefits that the plaintiff received under his redemption agreement. See id. Judge Neff re-
spectfully dissented in this aspect of the holding, despite recognizing the possibility of a double recovery for the 
plaintiff if the court refused to allow the redemption amount to be offset from the plaintiff's recovery. See id. at 55 
(concurring in all other aspects). Notwithstanding, Judge Neff stated that “there is no way to determine what the 
redemption payment covered or in what proportion,” and thus, he would not allow the offset. Id. at 56. 
 
[FN103]. Id. at 52 (stating that the plaintiff “received the full amount of the damages that the jury determined proper, 
the source of payment of that amount merely was split between the defendant and the worker's compensation pro-
vider”). 
 
[FN104]. See Mich. Const. of 1963, art. 1, § 2; U.S. Const. amend. XIV. 
 
[FN105]. See Heinz, 549 N.W.2d at 53 (citing Bissel v. Kommareddi, 509 N.W.2d 542, 543 (1993)). 
 
[FN106]. Heinz v. Chicago Rd. Inv. Co., 549 N.W.2d 47, 53 (Mich. Ct. App. 1996). However, the plaintiffs conceded 
that the exact legislative intent behind the statute was not clear because no statutory history behind the statute's en-
actment exists. See id. In support of the plaintiff's argument, plaintiff cited caselaw from other jurisdictions, as well as 
legal scholars. See id. 
 
[FN107]. Id. 
 
[FN108]. See id. The plaintiff argued that the statute must fail--even under a rational basis test--because the statute 
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creates unjustified class distinctions between personal injury plaintiffs and all other tort plaintiffs. See id. But the court 
stated that the classification was rationally related because “the Legislature is not required to enact laws affecting all 
equally, but may ‘direct its legislation against what it deems an existing evil without covering the whole field of 
possible abuses.” ’ Id. Lastly, the court summarily rejected the plaintiff's due process argument because it found that 
the plaintiff did not have a protectable property right. See id. at 52. See generally Detroit v. Walker, 520 N.W.2d 135 
(Mich. 1994) (determining plaintiffs failed to prove they had a protectable property right). Specifically, plaintiff 
argued that the protectable property interest was the jury verdict. However, in rejecting this argument, the court stated 
that “[a] jury verdict ... does not become enforceable until the court enters a judgment on that verdict.” Id. 
 
[FN109]. U.S. Const. amend. XIV, § 1. 
 
[FN110]. Heinz, 567 N.W.2d at 259. Justices Cavanagh and Kelly would have granted leave to appeal. 
 
[FN111]. 544 N.W.2d 278, 281 (Mich. 1996) (Cavanagh, Levin, Boyle, JJ., dissenting). 
 
[FN112]. Id. at 281. In so deciding, the court overruled Pennington v. Whiting Tubular Prods., Inc., 122 N.W.2d 692 
(Mich. 1963) (holding that the collateral source rule does apply to breach of contract actions). 
 
[FN113]. See John G. Fleming, The Collateral Source Rule and Contract Damages, 71 Cal. L. Rev. 56, 58 (1983) 
(discussing the collateral source rule's widespread application to breach of contract claims). See also Seibel v. Liberty 
Homes, Inc., 752 P.2d 291, 299 (Or. 1988) (holding that in breach of contract action, employer was not entitled to 
deduct from damage award owed any amount of social security benefits received by employee). 
 
[FN114]. See Perrott v. Shearer, 17 Mich. 48 (Mich. 1868). See also discussion infra section II(A). 
 
[FN115]. The authors are assuming that personal jurisdiction is proper in each state because of defendant-train 
company's systematic and continuous business transactions. See Helicopteros Nacionales de Columbia, S.A. v. Hall, 
466 U.S. 408, 415 (1984); Perkins v. Benguet Consol. Mining Co., 342 U.S. 437 (1952); International Shoe Co. v. 
Washington, 326 U.S. 310, 320 (1945). It is further assumed that venue is proper where defendant-train company does 
business. 
 
[FN116]. See Lambert v. Wrensch, 399 N.W.2d 369, 376 (Wis. 1987) (finding jury instructions regarding the col-
lateral source rule inapplicable where subrogation rights exist). 
 
[FN117]. See Farrish, supra note 51, at 374. Thus, any collateral source issue may be rendered moot. In this sense, 
Tennessee may have the best idea. See discussion supra section III(B). 
 
[FN118]. O'Bryan v. Hedgespeth, 892 S.W.2d 571, 576 (Ky. 1995). Another important note is that Kentucky later 
enacted a task force to investigate any perceived liability insurance crisis. However, the results of this task force 
indicated “no evidence of a litigation explosion in Kentucky.” Farrish, supra note 51, at 373 & n.146. 
 
[FN119]. See O'Bryan, 892 N.W.2d at 576 (“There is no legal reason why the tortfeasor or his liability insurance 
company should receive a ‘windfall’ for benefits to which the plaintiff may be entitled by reason of his own foresight 
in paying the premium or as part of what he has earned in his employment, and benefits received are usually subject to 
subrogation so there is no ‘double recovery’ by any stretch of the imagination.”). 
 
[FN120]. See Tort Policy Working Group, supra note 28, at 70 (recognizing that where an insurer is subrogated to a 
claim by a plaintiff, “the collateral source rule may not in fact result in any double recovery”). See also Lambert, 399 
N.W.2d at 376 (stating that where subrogation rights exist, the collateral source rule is in applicable). 
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[FN121]. See Helfend v. Southern Cal. Rapid Transit Dist., 465 P.2d 61, 66 (Cal. 1970); O'Bryan, 892 S.W.2d at 576; 
Sorrell v. Thevenir, 633 N.E.2d 504, 511 (Ohio 1994). 
 
[FN122]. See discussion supra section III(A)-(E). 
 
[FN123]. Notwithstanding, most plaintiffs' attorneys work on contingency fees of about 1/3% of the total damage 
award. See Farrish, supra note 51, at 373-74. Taking both propositions together, a plaintiff is usually left to receive a 
lower amount than the jury renders. See id. 
 
[FN124]. See Helfend, 465 P.2d at 66-67; Perrott v. Shearer, 17 Mich. 48, 55-56 (Mich. 1868). Many claim that 
allowing an offset from insurance benefit is a disincentive to gain insurance, and prevents plaintiffs from receiving the 
fruits of plaintiff's foresight. See Becker, supra note 9, at 638. 
 
[FN125]. Heinz v. Chicago Rd. Inv. Co., 549 N.W.2d 47 (Mich. Ct. App. 1996). 
 
[FN126]. State ex rel. Ohio Academy of Trial Lawyers v. Sheward, 715 N.E.2d 1062, 1111 (Ohio 1999); Sorrell v. 
Thevenir, 633 N.E.2d 504, 513 (Ohio 1994). 
 
[FN127]. See Heinz, 549 N.W.2d at 53; Sheward, 715 N.E.2d at 1089-90; Sorrell, 633 N.E.2d at 506 (syllabus). 
 
[FN128]. See supra section III(D)-(E), explaining how each statute faired under a rational basis test. Concededly, the 
Ohio court in Sorrell struck down the statute using a strict scrutiny standard. Sorrell, 633 N.E.2d at 511. However, it 
should be pointed out that the Sorrell court stated that the statute would fail under even a rational basis test because the 
statute “does not bear a real and substantial relationship to the health, safety, morals or general welfare, and it is 
unreasonable and arbitrary.” Id. (citing Mominee v. Scherbeth, 503 N.E.2d 717 (Ohio 1986)). 
 
[FN129]. See Farrish, supra note 51, at 373 & n.146 (citing Legislative Research Comm'n, Report of the Kentucky 
Insurance and Liability Task Force, Research Report 232, at 15 (1988)). 
 
[FN130]. Sorrell, 633 N.E.2d at 511. 
 
[FN131]. See Mich. Comp. Laws Ann. § 600.6303 (West 1986) (abrogating the collateral source rule in personal 
injury actions). 
 
[FN132]. See Farrish, supra note 51, at 374. 
 
[FN133]. See Fed. R. Evid. 411 (“Evidence that a person was or was not insured against liability is not admissible 
upon the issue whether the person acted negligently or otherwise wrongfully.”). 
 
[FN134]. See generally Wallace v. Leedhanachoke, 949 S.W.2d 624 (Ky. Ct. App. 1996) (applying Fed. R. Evid. 411 
to preclude discussion of whether the defendants possessed liability insurance); O'Bryan v. Hedgespeth, 892 S.W.2d 
571, 573 (Ky. 1995) (where the trial court rejected plaintiff's attempt to exclude evidence that it was insured). 
  
31 U. Tol. L. Rev. 425 
 
END OF DOCUMENT 
 

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&ReferencePositionType=S&SerialNum=1970130251&ReferencePosition=66
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=713&FindType=Y&ReferencePositionType=S&SerialNum=1995032693&ReferencePosition=576
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=578&FindType=Y&ReferencePositionType=S&SerialNum=1994110411&ReferencePosition=511
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&ReferencePositionType=S&SerialNum=1970130251&ReferencePosition=66
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=542&FindType=Y&ReferencePositionType=S&SerialNum=1868002882&ReferencePosition=55
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=595&FindType=Y&SerialNum=1996115116
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=578&FindType=Y&ReferencePositionType=S&SerialNum=1999193284&ReferencePosition=1111
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=578&FindType=Y&ReferencePositionType=S&SerialNum=1994110411&ReferencePosition=513
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=578&FindType=Y&ReferencePositionType=S&SerialNum=1994110411&ReferencePosition=513
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=595&FindType=Y&ReferencePositionType=S&SerialNum=1996115116&ReferencePosition=53
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=578&FindType=Y&ReferencePositionType=S&SerialNum=1999193284&ReferencePosition=1089
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=578&FindType=Y&ReferencePositionType=S&SerialNum=1994110411&ReferencePosition=506
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=578&FindType=Y&ReferencePositionType=S&SerialNum=1994110411&ReferencePosition=511
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=578&FindType=Y&SerialNum=1987018363
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=578&FindType=Y&ReferencePositionType=S&SerialNum=1994110411&ReferencePosition=511
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000043&DocName=MIST600.6303&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1004365&DocName=USFRER411&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=713&FindType=Y&SerialNum=1996274234
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1004365&DocName=USFRER411&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=713&FindType=Y&ReferencePositionType=S&SerialNum=1995032693&ReferencePosition=573
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=713&FindType=Y&ReferencePositionType=S&SerialNum=1995032693&ReferencePosition=573

