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employee use of Medical Marijuana: What 
Must employers Allow?

The Michigan Medical Marijuana Act was 
passed into law in the fall of 2008, with 
administrative rules issued April 4, 2009. 
The law permits the use of marijuana to help 
treat patients with a “debilitating medical 
condition” as defined in the law. Patients 
must register with the Michigan Department 
of Community Health to apply for a 
registry identification card that identifies 
them as qualifying for the medical use of 
marijuana. To register, the patient must 
submit to the Department of Community 
Health an application form, fee, and written 
certification provided by a physician. Once 
the patient receives an ID card, he or she is 
exempt from Michigan’s criminal laws for 
using marijuana to mitigate the symptoms 
or effects of the person’s debilitating medical 
condition.

Employers who have policies that prohibit 
drug use, and who conduct drug testing 
accordingly, have questioned the extent to 
which they must change their drug policies 
for employees registered to use medical 
marijuana. The law does state that “nothing 
in this act shall be construed to require an 
employer to accommodate the ingestion 
of marijuana in any workplace or any 
employee working while under the influence 
of marijuana.” Therefore, employers are 
certainly not required to allow the use of 
marijuana at the workplace.

The law also states that a person who is 
using marijuana for medical purposes is 
not permitted to “undertake any task under 
the influence of marijuana when doing so 
would constitute negligence or professional 
malpractice…”

Until courts clarify the issue further, 
employers would do well to treat employees 
registered to use medical marijuana as 
they treat employees authorized to use 
prescription medications. If use of medical 
marijuana hinders an employee’s job 
performance, the employee should be 
subject to discipline or take a medical leave 
until he or she is able to return to the job. If 
an employee’s use of medical marijuana at 
home does not affect his or her performance 
on the job, then employers should be very 
hesitant to terminate or discipline the 
employee.

Over the next few years, Michigan courts will 
interpret the Act as it relates to employees. 
In the meantime, employers should consult 
their attorneys when issues of medical 
marijuana use arise.

If you have any questions regarding 
employee use of medical marijuana, please 
contact a Foster Swift Administrative & 
Municipal attorney (see page 4 for contact 
information).



Page 2November 2010

continued on page 3 | open Meetings Act

Five Ways to Avoid Violating the 
open Meetings Act by Anne M. Seurynck

Municipal boards, commissions, Zoning Board of Appeals and 
many municipal committees are subject to the Open Meetings 
Act (“OMA”).  While officials often receive training regarding 
the basics of the OMA, municipalities often make some 
common mistakes that can easily be avoided.  Below we have 
addressed five mistakes and how to avoid them.

1. reMeMBer the oMA WheN CoMMuNICAtING 
By e-MAIL.

Using e-mail to conduct business may result in a violation of 
the OMA.  The OMA requires that meetings be open to the 
public: 

All meetings of a public body shall be open to the 
public and shall be held in a place available to the 
general public.  All persons shall be permitted to 
attend any meeting except as otherwise provided in 
this Act.  The right of a person to attend a meeting 
of a public body includes the right to tape-record, to 
videotape, to broadcast live on radio, and to telecast 
live on television the proceedings of a public body at 
a public meeting.  

MCL 15.263(1).  A “meeting” is “the convening of a public body 
at which a quorum is present for the purpose of deliberating 
toward or rendering a decision on a public policy.”  In addition, 
all decisions have to be made at a meeting open to the public.  
If municipal board members are discussing or seeking a 
consensus on board issues, such an action must be made in 
an open meeting.  

Using e-mail to communicate with other Board members 
about policy and other Board decisions may violate the OMA.  
Generally, two members of a board (unless they are considered 
a quorum of a subcommittee or other “public body”) are 
not prohibited from discussing board issues with one 
another; however, if a quorum of the board or subcommittee 
discusses matters via e-mail, then the board might find itself 
in violation of the OMA.  By way of example, if an e-mail was 
sent to several board members regarding an issue and board 
members replied to all recipients of that e-mail, there may be 
a tendency for a “discussion” to take place.  Even if only one 
or two members responded, messages and responses from 

other board members may be forwarded to other members so 
that it may look as though a “round robin” type of discussion 
is occurring.  The OMA requires that all decisions of public 
bodies be made in the open.  Since there is no notice and no 
opportunity for the public to participate in e-mail discussion, 
this type of “meeting” does not comply with the OMA.  

To avoid this common mistake, the municipality should 
develop an e-mail policy that addresses both use of e-mail and 
the retention of e-mail records.  
 
2. Be CAreFuL hoW the MuNICIPALIty hANdLeS 

the PuBLIC At MeetINGS.

As stated above, the right to attend a meeting of a public body 
includes the right to tape record, videotape, and broadcast 
the public proceedings via live radio and television.  The 
municipality may not prevent an attendee from videotaping 
or recording a board meeting.  If the municipality asks a 
person to refrain from videotaping the meeting, they would 
be in violation of the OMA.

Similarly, the OMA provides that all persons in attendance at 
a public meeting have the right to address the public body.  
Municipalities should consider how it handles the public 
comment portion of the meeting.  Although municipalities 
can place reasonable limitations on speakers during public 
comment, such as limiting each speaker to a reasonable 
amount of time, they may not limit the total time of public 
comment.  For example, they should not have a policy that 
limits the total time of public comment to a half hour.

3. AVoId the APPeArANCe oF A SeCret MeetING.

As previously noted, discussing municipal business with 
a quorum of board members outside of an open meeting 
violates the OMA.  Some lawsuits are filed because the public 
body makes a decision at a meeting with absolutely no 
discussion.  When it appears there should have been a public 
discussion, such as when the issue is controversial, members 
of the public sometimes assume that a meeting was held in 
private and discussion took place “behind closed doors,” and 
file a lawsuit.  Obviously, a quorum of the municipal board 
should not be discussing business if they are not at a meeting 
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SeC Amends Continuing disclosure requirements by John M. Kamins

Many Michigan municipalities with outstanding bonds are 
subject to continuing disclosure agreements (CDAs) they 
entered into at the closing of their bond issues.  Those 
CDAs were necessitated by the Securities and Exchange 
Commission’s Rule 15c2-12 under the Securities Exchange 
Act of 1934.  With limited exceptions, the Rule requires 
brokers, dealers and municipal securities dealers acting as 
an underwriter in a primary offering of municipal securities 
of $1,000,000 or more to ensure that particular continuing 
disclosure duties are set forth in a CDA signed by the issuer or 
obligated person -- to provide annual financial and operating 
information and notice of the occurrence of certain events.  

Rule 15c2-12 was amended effective July 1, 2009 with 
changes binding on all parties to CDAs then existing or 
entered into since then.  The Rule was further amended 
in late May this year with an effective date of December 1, 
2010; these amendments will not affect CDAs entered into 
before that date, and will only apply to CDAs entered into for 
new municipal bond issues closed on and after December 1, 
2010.

This article will highlight some, though not all, of the Rule 
changes that will apply to CDAs for bond issues closed on 

and after December 1, 2010, as well as the electronic filing 
requirements of the 2009 amendments applicable to all 
CDAs.

Since July 1, 2009, the amended Rule requires municipalities 
to provide continuing disclosure filings to the Municipal 
Securities Rulemaking Board (MSRB) electronically through 
its Electronic Municipal Market Access (EMMA) system.  
EMMA is intended to make municipal securities disclosure 
documents conveniently accessible to investors and the 
public.  EMMA is on the Internet at www.emma.msrb.org.  
Every municipality with continuing disclosure obligations 
must obtain a password to use EMMA.  All EMMA filings 
must be PDF files that allow documents to be saved, viewed, 
printed and retransmitted electronically.  Since January 1, 
2010, EMMA-filed PDF files also must be word-searchable 
(such PDFs are normally generated through PDF software 
rather than a scanner).

CDAs entered into beginning on December 1, 2010, must 
require notice of the following events to be filed with the 
MSRB within 10 business days after the occurrence of the 
event, whether or not the municipality deems the event 

open to the public; however, they may also avoid such lawsuits 
by taking extra effort to discuss topics on the record so there 
is no appearance of an unlawful meeting.  

4. AVoId deCISIoNS IN CLoSed SeSSIoN.

The OMA requires that all decisions be made at an open 
meeting.  A “decision,” is defined in part as any determination, 
action, vote or disposition, on public policy may not be made in 
the closed session.  To avoid an OMA violation, no substantive 
motions or Board actions should be taken in closed session. 

5. uNderStANd the SPeCIFIC reASoNS A 
MuNICIPALIty MAy MoVe INto CLoSed 
SeSSIoN to dISCuSS eMPLoyMeNt ISSueS.

The OMA contains specific reasons that a board may meet 
in closed session regarding employment related issues.  

For example, a closed session may be called (1) to consider 
the dismissal, suspension, discipline, complaints, charges 
or periodic personnel evaluations of a public officer or 
employee, if the named person requests a closed hearing; or 
(2) for strategy and negotiation sessions connected with the 
negotiation of a collective bargaining agreement, if either party 
requests a closed session.  These two exemptions are specific 
and narrow.  Thus, not every employment-related issue falls 
into these two categories.  For example, a municipality may 
not meet in closed session to negotiate the new contract for 
their manager.  Similarly, a municipality may not meet in 
closed session to discuss budget cuts that may result in layoffs 
or the reduction of benefits.  To avoid an OMA violation, they 
should only discuss the topics specifically allowed by law.

If you have any questions regarding the Open Meetings 
Act, please contact Anne Seurynck at 616.726.2240 or 
aseurynck@fosterswift.com.
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material (in contrast, under earlier CDAs the 
notice of these events must be timely filed 
only if material, and not necessarily within 
ten business days):

• principal and interest payment 
delinquencies 

• unscheduled draws on debt service 
reserves reflecting financial difficulties 

• unscheduled draws on credit 
enhancement reflecting financial 
difficulties 

• substitution of credit or liquidity 
providers, or their failure to perform 

• adverse tax opinions 
• defeasances 
• rating changes 

CDAs entered into beginning on December 
1, 2010 also must require notice of these 
newly added events to be filed with the MSRB 
within ten business days after the occurrence 
of the event:

• the issuance by the IRS of proposed 
or final determinations of taxability, 
Notices of Proposed Issue (IRS Form 

5701-TEB) or other material notices or 
determinations with respect to the tax 
status of the bonds (or other securities 
covered by the CDA) 

• tender offers 
• bankruptcy, insolvency, receivership or 

similar event of the obligated person 
• the consummation of a merger, 

consolidation, or acquisition, or certain 
asset sales, involving the obligated 
person, or entry into or termination of 
a definitive agreement relating to the 
foregoing, if material 

• appointment of a successor or 
additional trustee or the change of name 
of a trustee, if material 

If you are interested in learning more 
about your governmental unit’s continuing 
disclosure obligations in connection with its 
outstanding or potential future bond issues, 
please contact a member of Foster Swift’s 
Municipal Team, including John Kamins or 
Janene McIntyre.


