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Looming large in political, legal, and philosophical
circles are a multitude of questions prompted by the
final rule issued recently removing the gray wolf from
the Endangered Species list.  Perhaps the most signifi-
cant of these questions is also the most basic: how
should we decide who and what deserve the protection
of the laws?

Since its enactment in 1973, the Endangered
Species Act (ESA) has provided a critical safety net for
America’s native fish, plants, and animals, and has

prevented the extinction of hundreds of imperiled
species across the country.1

But on May 5, 2011, the federal government took
the latest action in the on-going controversy over the
Western gray wolf.  The Secretary of the Interior and
acting Director of the Department of Fish and Wildlife
Services (FWS) issued a final rule implementing a
budget bill rider amendment that removes ESA protec-
tions for gray wolves in the northern Rocky
Mountains.2

1 Department of the Interior Press Release (Mar. 18, 2011), http://www.doi.gov/news/pressreleases/Interior-Announces-Proposed-Settlement-of-Gray-Wolf-Lawsuit.cfm
2 Jesse Greenspan, Enviros Slam Gray Wolf Delisting as Unconstitutional, LAW360 (May 6, 2011), http://www.law360.com/environmental/articles/243574?utm_source=newsletter.
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LETTER FROM THE CHAIR
Hello All,

As my year as the chair of the Animal Law Committee nears its end, I want to express
what a pleasure it has been to get to know you and to share this work that has so much
meaning for all of us.

As you know, the Animal Law Committee had a strong presence at the TIPS Spring
Meeting in Amelia Island, FL. One highlight of the meeting was the outstanding CLE
program entitled, “Legal Ethics Through an Animal’s Eye,” moderated by Yolanda
Eisenstein with speakers Marcy LaHart, David Favre, Geoff Fleck and Scott DeVito. I am
so grateful to all who participated, as this was one of the most interesting and entertaining

CLEs I have had the pleasure of attending.  Another highlight was the presentation by Wildlife Subcommittee
Co-Chair William Snape in the multi-committee CLE on the Deep Water Horizon oil spill. The feedback from
the coordinators and attendees at that program regarding Bill’s contribution was truly outstanding.  I am so glad
that he was able to make animals part of the discussion.

Our policy proposal regarding the enforcement of United States Department of Justice regulations and
guidelines regarding service dogs, as well as the passage of state and local laws and regulations implementing
the new guidelines, which you received a copy of prior to the meeting, was unanimously approved by the
Committee with minor, non-substantive revisions.  We will move forward on that in Toronto.

Speaking of Toronto, I hope that some of you will be able to join us there for the annual meeting. Our CLE
program, “Hot Topics in Animal Law,” has really come together and I am so looking forward to it.  It will take
place on Friday, August 5 at 8:30 am at the Metro Convention Center and will feature “young lawyers,”
including moderator Akisha Townsend, discussing a wide range of “hot topics” in various areas of animal law
practice:

Jessica Almy – “Piping Plovers and Flying Squirrels - Careers in Wildlife Litigation”
Ashley Dobbs – “A Higher Standard: Ethical Issues for Lawyers Drafting Pet Trusts”
Jennifer Reba Edwards – “Service Animals and Breed Discrimination”
Cheryl Leahy – “Farmed Animals and the Law: Using Legal Tools to Target Large Scale Abuse and Neglect”
Delcianna Winders – “When Law Enforcement Fails to Enforce Laws Protecting Captive Exotic Animals”

The culminating event of our meeting in Toronto will be our annual reception and bestowal of the
Excellence in Animal Law Award.  I am proud to announce that this year’s recipient will be Rebecca Huss.
Rebecca, who is a professor at Valparaiso University Law School, is one of the leading scholarly lights in
companion animal law and has made an enormous contribution to the advancement of this growing area, not
least in her role as special master in the Michael Vick animal fighting case, where she was instrumental in nego-
tiating the funding of the rehabilitation and rehoming of the dogs seized in that case.  I am so thrilled that she
will be this year’s recipient and I hope that many of you can make it to our reception to celebrate this exciting
event. The reception will be held at the Sheraton Centre Hotel on Saturday, August 6 from 4pm to 5pm.

We also are planning a program for Toronto regarding dangerous dog laws and breed discrimination.  This
program will be open to the public and will be held at the University of Toronto Law School on Thursday,
August 4 at 4:00pm. Obviously one important topic for discussion would be the effectiveness of Ontario’s
rigorous pit bull ban.

As always, please “like” the committee’s page on facebook, if you have not yet done so, and feel free to
recommend it to others who might find it useful in keeping up to date on animal law news. Also, please check
out our new website and see what you think. While you are there, please remember to take the member survey
if you have not yet done so, and check out “TIPS on Events,” our new online guide to animal law events around
the country.



UPDATE ON LAWS AFFECTING ANIMALS IN

AGRICULTURE

By:  Robert Friedlander for the Agriculture

Subcommittee

“Ag Gag” Legislation

This year, Florida (SB 1246), Iowa (HF 589),
Minnesota (SF 1118/HF1369), and New York (S-5172)
introduced “ag gag” legislation that would make it a
crime to take photographs or videos documenting the
cruel conditions for animals on factory farms.  These
controversial bills seek to shut down undercover inves-
tigations exposing the dark realities in Concentrated
Animal Feeding Operations.  Due to the many under-
cover videos that have shown the public how animals
are mistreated at factory farms, it appears some
agribusiness enterprises are working to make sure such
videos can no longer be made without serious conse-
quences for those who make them.  Rather than stop
cruel treatment of animals, these bills will simply
ensure that the public never learns about it. 

Recently, however, Florida and Minnesota’s legisla-
tive sessions ended without passage of their proposed
“ag-gag” bills.  If New York and Iowa’s bills pass and
become law, they will prohibit whistleblowing at
factory farms and probably face constitutional chal-
lenges for violations of free speech rights.    

California Prop 2 Update

In 2008, California voters approved the Prevention

of Farm Animal Cruelty Act, more commonly known

as Proposition 2.  This law, which goes into effect in
January 2015, prohibits the confinement of certain
farm animals in a manner that does not allow them to
turn around freely, lie down, stand up, and fully extend
their limbs. The measure deals with three types of
confinement: veal crates, battery cages, and sow gesta-
tion crates.

In December 2010, JS West Milling Company, a
large northern CA egg producer, filed a lawsuit against
the State of California and the Humane Society of the
United States (“HSUS”) seeking clarity on what
Proposition 2 requires for egg-laying hen housing
systems.  The Association of California Egg Farmers, a
statewide industry trade association representing over
70 percent of California’s egg farmers, recently filed an
Application to Intervene in the Superior Court of
California, seeking to become a party in this lawsuit.

AN UPDATE ON STATE PUPPY MILL LEGIS-

LATION

By:  Dale Bartlett for the Companion Animal

Subcommittee

Several states have enacted legislation to restrict
puppy mills in 2011. Here is a brief synopsis of the bills
and provisions:

Maryland S.B. 839 requires commercial dog
breeders to be licensed by counties and requires coun-
ties to report licensing information to the state annually.  
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Continued on page 17

I know that next year is going to be a banner year for the committee under the able leadership of Ledy Van
Kavage.  Ledy has long been one of the most active and valuable members of the Committee and she already
has many plans in the works which you will be as excited about as I am.

Although I am stepping down as chair, I will continue as co-chair, along with Robert Friedlander, of the
Agricultural Law Committee and I am planning on devoting myself full time to animal related matters, both
through teaching animal law at Columbia, Brooklyn and Cardozo Law Schools and through my work at Our
Hen House (www.ourhenhouse.org), a multimedia resource for people who want to get involved in changing the
world for animals. I hope that you will look me up and that we will have an opportunity to work together.

It has truly been a pleasure serving as chair of this remarkable committee. 

Yours,
Mariann Sullivan
Chair
ABA TIPS Animal Law Committee
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A u g u s t  4 - 8 ,  2 0 1 1  
S h e r a t o n  C e n t r e  T o r o n t o  H o t e l  

T o r o n t o ,  C a n a d a  

TIPS Annual Meeting CLE Programs 
 

Hot Topics in Animal Law 
The Intersection of Arbitration and the Appellate System 
Race to the Courthouse: Resolution and Litigation of Complex Cross– 
Border Insurance Coverage Disputes and Bad Faith Cases 
Licensure & the Impaired Professional: Effective Practice and Interven-
tion Strategies for Attorneys and Healthcare Practitioners 
Class and Mass Actions Are Back in Vogue: New Strategies You Need to 
Know for Handling High–Stakes Litigation 
Successful Lawyers Manage Stress 
Mass Settlements: Beyond Injury Compensation 
International Title Insurance Litigation in 2011 – What Issues are 
International Title Insurance Litigators Facing Today, and What is on 
the Horizon? 
United States and Canadian Environmental Issues: Cross-Border Litiga-
tion and Regulatory Priorities 
Psychology in the Courtroom: Hot Topics for the Tort and Insurance Law 
Practitioner 
May It Please the Court (or Not) 
Bio Terrorism, Bio Ethics and Intellectual Property on Trial 

Join TIPS at the 2011 ABA Annual 
Meeting where we have planned a 
variety of networking events, an 
outstanding lineup of CLE programs and 
important business meetings. 

Register Today! 
 www.ambar.org/annual 

Advance Registration & Housing Deadline: July 8, 2011 

2 0 1 1  A B A - T I P S  A n n u a l  M e e t i n g  

www.americanbar.org/tips 



ANIMAL DOCKET:
Practice tips for animal law cases

Things Are Changing

More and more frequently,
couples (or even roommates) who
go their separate ways are not only
faced with deciding who gets to
keep the flat screen television, the
house, the car, and the kids on
holidays, they are now also negoti-
ating, and often aggressively liti-
gating, over who gets to keep the
family pet.  Even if the animal was
initially legally owned by one person
before the two people moved in together, it may
not be clear to both of them that the animal should
continue to live with the original owner.  By the
time many couples and roommates separate, their
companion animal has often lived with both people
for years.  The person who did not originally own
the animal may have provided for his/her care
during the time the couple was together and grown
very attached to the nonhuman family member.  Or,
just as likely, the couple may have brought the
animal into the home together.  Regardless of how
the situation evolved, when the issue of who should
get to live with the animals after the humans split
up cannot be resolved amicably and informally,
these people may seek the help of a lawyer. 

The rising number of reported animal custody
cases in the past decade is an indication that
companion animal guardians may be willing to
spend countless hours and thousands of dollars in
legal fees to obtain or keep their cherished
nonhuman.  Most custody cases involve a dog or
cat, but may also include any other animals kept as
companions, whether fish, fowl, equine, lizard or
other reptile.  This article is intended to provide (1)

an overview, based on our experience, of
how a lawyer can best approach and

prepare for these cases, and (2) a
primer on the factors a court will
likely consider when asked to make
an ownership determination.  Those
factors should frame the questions
to be asked of any potential client
wanting to keep, or to obtain,

custody of his/her pet.

A Brief History Of Animal Custody
Cases In The Court System

Although animal custody cases have risen
dramatically in the past decade, courts have been
contemplating the emotionally charged issues these
cases raise since the early 1900s.  In Akers v.

Sellers1 the Indiana Court of Appeal recognized the
unique and valuable role occupied by animal
companions, stating that no one “can be censured
for the prosecution of his rights to the full limit of
the law when such rights involve the comfort
derived from the companionship of man’s best
friend.”  While acknowledging the bond, early
cases like Akers usually applied a black letter
approach and treated custody disputes like a stan-
dard property case.  Today, custody battles still
routinely only address ownership issues.  

However, some courts when faced with animal
custody disputes are steering away from a strict
property analysis and making determinations using
the type of factors applied in human custody cases.
Those courts attempt to reach a resolution that
considers the best interests of the animal, an
inquiry that does not take place under a property-
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Continued on page 21

1 54 N.E.2d 779, 779 (Ind. App. 1944).

“GIVE ME BACK MY DOG!” — A PRACTICAL GUIDE TO
HELPING CLIENTS OBTAIN OR KEEP CUSTODY OF THEIR PETS
By: Bruce Wagman and Lisa McCurdy



One Lawyer’s Story 

One day at the Superior Court of the District of
Columbia, an attorney was listening to petitions for
protective orders while waiting for the judge to call her
case.  While waiting in the courtroom, she overheard
something that caught her attention: “he owns a dog
and beats his dog all the time, and one time the peti-
tioner came in and the dog had a golf ball size knot on
her head . . . .”  The attorney also overheard that the
abuser “pushed the petitioner to the ground and dislo-
cated her finger when she tried to protect the dog from
him.”  Although the attorney was not handling this
case, she had a soft spot for animals and so she decided
to look into the animal cruelty allegations by trying to
obtain a copy of the petition for the protective order.
After getting the document she saw the allegations of
domestic violence, however the majority of the docu-
ment contained details of a long period of animal
abuse.1 The attorney quickly contacted the Washington
Humane Society and they immediately
dispatched humane law enforcement
officers to the abuser’s home to
check on the dog that was
allegedly abused.  As is
common, the abuser denied all
of the allegations, and since the
dog did not appear to be harmed,
they could take no further action.
However, at least now the Humane Society
was aware of these allegations and could return to
check on the dog if necessary.  

The most surprising aspect of this story is not that
the abuser also engaged in animal cruelty.  It is now
widely recognized that animals are often targets of

abuse when domestic violence is occurring in the
home.2 The more disturbing fact is that throughout the
entire process of the victim trying to obtain the protec-
tive order, not a single person bothered to report these
allegations of animal cruelty, despite the existence of a

mandated reporting statute.3 In this case leading up to
the protective order hearing, the victim likely came into
contact with a domestic violence counselor, her
attorney, and the judge.  Had this attorney not taken it
upon herself to notify the Washington Humane Society
of the alleged abuse, they would have never known to
check on this dog and to monitor this individual. 

Animal Cruelty Statutes and Reporting
Requirements 

Animal cruelty is now a felony in every state except
Idaho, South Dakota and North Dakota.4 Categorizing
certain acts of animal cruelty as felonies constitutes an
important step toward protecting animals.  It demon-

strates that our society will not tolerate animal
abuse, and that if individuals do harm

animals, they will receive a harsh
penalty.  Having felony penal-
ties also helps to protect
people, as those who are cruel
towards animals may also be

violent towards humans.5 By
identifying and punishing individ-

uals who engage in violence towards
animals, we possibly can prevent these people from
going on to hurt humans. 

However, animal cruelty statutes alone may be inef-
fective if animal cruelty is not reported immediately
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SEE IT, HEAR IT, REPORT IT:  WHY REPORTING ANIMAL CRUELTY
HELPS ANIMALS AND PEOPLE 
By: Blair C. Warner

1 The petition also alleged that the abuser threatened to shoot her and to beat her. It says that the abuser’s mother removed him from her home because he beat her dog with an
aluminum bat. The document also alleged that the abuser has picked up the dog by her collar and carried her over his shoulder. 
2 See National Coalition Against Domestic Violence, Pets and Domestic Violence, at http://dvanimalabuse.org/uploads/Petsanddv.pdf (last visited May 19, 2011). In one frequently
cited study, as many as 71% of women entering a domestic violence shelter who had a pet stated that their abuser had harmed or threatened to harm their pet. Frank R. Ascione,
Claudia Weber, & David Wood, The Abuse of Animals and Domestic Violence: A National Survey of Shelters for Women Who Are Battered, 5 SOCIETY & ANIMALS 205-18 (1997). 
3 See D.C. CODE § 22-1002.01(2008) (requiring that “any law enforcement or child or protective services employee who knows of or has reasonable cause to suspect an animal has
been the victim of cruelty, abandonment, or neglect, or observes an animal at the home of a person reasonably suspected of child, adult, or animal abuse, shall provide a report within
2 business days to the Mayor.”) 
4 Pet-Abuse.com, U.S. Cruelty Laws Felony vs. Misdemeanor (Nov. 2, 2010) at http://www.pet-abuse.com/pages/cruelty_laws.php (last visited May 19, 2011). Prior to 1990, there
were only six states that had felony animal cruelty laws. Charles Siebert, The Animal-Cruelty Syndrome, NEW YORK TIMES, June 11, 2010, at
http://www.nytimes.com/2010/06/13/magazine/13dogfighting-t.html (last visited May 19, 2011). 
5 ctpost.com, Ken Dixon, Bill would probe link between animal cruelty, child abuse, Oct. 5, 2010, at http://www.ctpost.com/news/article/Bill-would-probe-link-between-animal-
cruelty-688260.php (last visited May 19, 2011) (quoting Representative Diane Urban) (“The FBI has recognized since 1971 that there is a link between animal abuse and future
violent behavior.”) 

“It is now widely 
recognized that animals are
often targets of abuse when

domestic violence is occurring
in the home.”

Continued on page 23
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RECOVERY OF NON-ECONOMIC DAMAGES IN ANIMAL-RELATED
LITIGATION
By:  April Neihsl

The recovery of non-economic damages, including
the companionship value of the animal to the owner
and the emotional distress of the owner upon the loss of
the animal, can be a divisive issue in litigation
involving animals.  On the one hand, it is widely
acknowledged that the law classifies animals, including
livestock and companion animals, as personal property;
non-economic damages are generally not available
when the property is damaged or destroyed.  On the
other hand, courts addressing these issues often
acknowledge the strength of the human-
animal bond and recognize that it is
difficult to ignore. 

Claims for Loss of
Companionship of an Animal

Majority Approach

Claims for the loss of companionship of
an animal have arisen from the destruction of “the
owner’s property, his or her pet, and from the owner’s
utility loss of that property, the companionship . . . .”1

Such damages reflect the property value of the animal
to the owner during the animal’s life.  The majority of
jurisdictions do not allow recovery for loss of compan-
ionship from loss of an animal.2

In Pickford v. Masion,3 plaintiffs sued defendants
after their dogs escaped from their yard and mauled
plaintiffs’ dog, causing permanent injuries.  Plaintiffs’
lawsuit included claims of negligent and malicious
infliction of emotional distress and destruction of the
“guardian-companion animal relationship.”  

The trial court dismissed plaintiffs’ claims of negli-
gent and malicious infliction of emotional distress, and
the Washington Court of Appeals affirmed.  It found no
cause of action for destruction of the companionship

relationship with a dog.  In so deciding, the court
rejected plaintiffs’ argument that fair market value
compensation was insufficient and additional damages
were appropriate for harm to a human-companion
animal relationship.  Although the court agreed with
plaintiffs that pets are more than merely a piece of
property, it nonetheless refused to award sentimental
damages, noting that no Washington courts had recog-
nized such a claim.  It explained that state law allowed

recovery of the actual or intrinsic value of lost
personal property but not for senti-

mental value of the property.  The
court stated that the extension of
the types of damages recover-
a b l e  f o r  t h e  l o s s  o f  a

companion animal should be
done by the legislature.

Minority Approach

New York case Brousseau v. Rosenthal4 reflects the
minority view.  There, a small claims court recognized
that while plaintiff’s dog had no ascertainable market
value, plaintiff’s recovery was not limited to a nominal
award.  Recognizing the common law’s reluctance to
award damages for the emotional value of the dog, the
court nevertheless assessed the dog’s actual value to the

plaintiff owner to make the owner whole.   

In doing so, the court found the dog was given to
plaintiff as a puppy after she suffered a “grievous loss”
and was her sole and constant companion.5 The court
awarded her $550, acknowledging that she lost
“companionship” and “protection” when her dog died.6

The court’s decision noted that the difficulty in meas-
uring monetary value of the loss did not absolve the
defendant of the obligation to compensate the plaintiff
for it.7

1 See Joan Schaffner, Remedies in Animal-Related Litigation, in LITIGATING ANIMAL LAW DISPUTES: A COMPLETE GUIDE FOR LAWYERS 445 (Joan Schaffner and Julie Fershtman eds.,
ABA Publishing 2009).
2 See, e.g., Scheele v. Dustin, 998 A.2d 697 (Vt. 2010).
3 98 P.3d 1232 (Wa. 2004); see also, Gluckman v. American Airlines, Inc., 844 F. Supp. 151, 163 (S.D.N.Y.1994) (finding no cause of action for loss of companionship with a pet);
Oberschlake v. Veterinary Assoc. Animal Hosp., 785 N.E.2d 811(Ohio. App. 2003); Harabes v. Barkery, Inc., 791 A.2d 1142 (N.J. Super. Ct. 2001); Daughen v. Fox, 539 A.2d 858
(Pa. Super. 1988) (holding “[u]nder no circumstances, under the law of Pennsylvania, may there be recovery for loss of companionship due to the death of an animal.”). 
4 443 N.Y.S.2d (N.Y.C. Civ. Ct. 1980).
5 Id. at 1055.
6 Id. at 1056-1057.
7 Id. at 1056.

"Courts and public 
opinion continue to be divided
regarding recovery for non-
economic damages in cases

involving animals."

Continued on page 23



“You mean my dog has a lawyer?!”  That was the
comment made by a client at a dog clinic held recently
for the pets of the homeless in Chattanooga, Tennessee.

I have been practicing Animal Law since January
2010 in Chattanooga and the surrounding areas.  So far
it is all pro bono work from which I am gaining a
tremendous amount of practical knowledge.  However,
it does not pay the bills and thus cannot be my full-time
practice as I would like.  My paying job is as a Medical
Malpractice defense attorney.  

When I tell people I am practicing Animal Law they
grin, laugh, and say, “What’s that?”  After some expla-
nation they are intrigued.  Most think of abuse situa-
tions.  I explain that animal law covers not only that but
also deals with anything in which animals are involved,
such as divorces and pet custody; providing for the care
of animals when their caretakers are no longer avail-
able; nuisance matters such as barking and running
loose; and other issues.  

I have not found many attorneys in the Chattanooga
area who practice or are even aware of animal law or
that there is an American Bar Association Committee
dedicated to its practice.  We are making attempts at
forming an Animal Law section in our local bar associ-
ation, and we are beginning to talk with city, county,
and state officials to effect some changes, that will
hopefully improve the welfare of our companion
animals.  These efforts are in conjunction with private
citizen groups and rescuers who are working nonstop
for animals. 

Strays 

One major issue that the Chattanooga area faces is
that of stray animals.  When asked, “If you are elected
what will you do about the stray dogs in our
town/county?” a recent candidate for office in a nearby
rural county said he was not aware of a problem with
stray dogs (despite overwhelming evidence there are
many), and guessed that if there were a problem “we’d
just shoot ’em.” Unfortunately that seems to be the
norm in many Tennessee towns and counties.

There are 95 counties in Tennessee and fewer than
half have an animal shelter.  At the shelters that do

exist, the euthanasia rate is five to six times the national
average.  In counties without shelters, the suffering by
abandoned and neglected animals commonly includes
drowning, shooting, freezing, or starving to death in
ditches, dumpsters, or at the end of a chain.1 The
animal control officer usually is a police officer or the
sheriff.  If they pick up strays, they have no place to
take them.  Some are taken to a vet who has agreed to
take the animal, hold it for the required three to five
days, and then kill them.

Spay/Neuter

There are many dedicated people rescuing as many
dogs and cats as they can, but it is a never-ending battle
because the animals continue to have litters.  Advocates
are working hard to educate people about the benefits
of spaying and neutering dogs and cats, but there is a
long history of not altering these animals, and thus
strong resistance to change.  

There are some low cost spay/neuter clinics and
mobile vets, but many practicing veterinarians do not
offer low-cost procedures.  I have found it difficult to
catch the ears of veterinarians; most seem wary of an
Animal Law attorney.  I am slowly making some in-
roads talking with individual vets hoping to get their
ideas on the companion animal issues they see as most
important.  Ideally we could be a team drawing on the
talents and resources of each other to make lives of
animals better.

Chained for Life

If not stray, then dogs are frequently chained in
yards with short lines, water and food bowls if present
have been knocked over or infrequently filled.  No one
interacts with the dog except perhaps to feed or water
him now and then.  Frequently, the dog is yelled at or
hit for jumping up on someone or barking.  Sometimes
the dog is put in a small enclosure where it must elim-
inate within close proximity with the food, water, or
sleeping area.  No one cleans up the feces and soon the
ground is covered and the dog must walk in it, sit in it,
and lie down in its own excrement.  The dog is never let
out of the enclosure.  
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ANIMAL LAW IN CHATTANOOGA AND SOUTH EAST TENNESSEE: THE
PERSPECTIVE OF A BEGINNER
By: Sue Scruggs

1 See www.spaytennessee.org (last visited May 21, 2011).

Continued on page 27
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Q. Randy, tell us what prompted you to devote your

year as chair to the theme of mass disaster prepared-

ness and response?

R. When Steve Zack became president of the ABA,
I had a discussion with him about some of the things he
intended to work on during his year.  One of his themes
was disaster preparedness and response.  It occurred to
me at the time that TIPS was the Section uniquely qual-
ified to address the myriad of issues associated with
tragic events.  In addition, close friends and TIPS
leaders have had critical roles in the area, including
Peter Antonucci and Dick Campbell following the 9/11
attacks, and Jim Carroll and Sandy McCandless
following Hurricane Katrina.  So I discussed the idea
with other TIPS leaders, and everyone agreed that it
would be a good topic to focus on.  

Q. Why do you think the bar association is an

appropriate forum for this theme?

R. In a disaster scenario, fundamental services are
vulnerable.  Citizens traumatized by the event need
assistance, and lawyers are uniquely situated to help
during  the critical time soon after a catastrophic event.

Q. There is a different focus for each of the four

TIPS meetings.  I would like to discuss each of them

briefly.  First tell us about the TIPS CLE for the Fall

meeting in Seattle scheduled for October 13, 2011, enti-

tled “Homeland Security – 10 years later: How

Innovation and Technology Have Changed the

Approach to Homeland Security Since the 9/11 Attack.”

R. Seattle will focus on disasters caused by breaches
in the cyber security system.  Seattle, of course, has
long been a technology center for the United States, if
not the world, so I thought it would be a good place to
draw upon the energy of our community in exploring
this topic.  We are also going to involve our two local
law schools with a writing competition focused on
subjects to be discussed at our meeting.  We will recog-
nize the winning paper from each law school with an
award presented by Thomson Reuters and TIPS.  We
plan to repeat the writing competition with other law
schools at the midyear, spring and annual meetings. 

Q. The ABA Midyear Meeting will be located in

New Orleans in February 2012.  What type of mass

disaster has been selected as the subject of the TIPS

CLE program?

R. New Orleans will be the focus of disasters caused
by negligent acts.  Unfortunately, this great American
city has had more than its fair share of difficulty in
recent years.  The BP oil spill is the most recent problem
that this city has had to face.  Lawyers in New Orleans
have first-hand experience on how to respond to such
situations so I expect to have a terrific program there.  

Q. The TIPS 2012 Spring Meeting is scheduled to be

held in the historic city of Charleston in mid May 2012.

The theme of that meeting will center on disasters

caused by acts of nature.  Can you tell us a little more

about that CLE program?

R. Charleston had a horrific hurricane, Hugo, during
September of the 1989 Atlantic hurricane season.  At
that time, then Mayor Joseph P. Riley did a terrific job
of getting the city back to functioning order. After I
selected Charleston as the place to discuss disasters
caused by natural forces, the world was rocked with
three terrible natural disasters, including the earth-
quakes in Japan—and most recently in Spain—and an
historic number of killer tornadoes in the southeastern
United States, particularly in Alabama and Missouri.
This has caused our planning committee to reexamine,
to some extent, the focus of our program in Charleston.
We hope that we will be able to convince the University
of Alabama Chancellor, Dr. Malcom Portera, to come
speak to us.  

Q. Finally, the 2012 ABA Annual Meeting will be

held in Chicago in August 2012.  Can you give us a

preview of that event?

R. The Annual Meeting in Chicago will feature a
program on disasters caused by foreign and domestic
acts of terrorism.  We are in the discussion phase of
what the specific topics will be.  We were recently
reminded of global terrorism as we continue to learn
more about the facts associated with the killing of
Osama bin Laden.  We have several speakers in mind
but no invitations have been made.

AN INTERVIEW WITH THE INCOMING TIPS CHAIR RANDY ALIMENT
ON DEVOTING THE COMING YEAR TO THE THEME OF MASS
DISASTER PERPAREDNESS AND RESPONSE
By: Jill Mariani
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Q. I understand that you have some exciting

coverage planned for these CLE programs.  Can you

share that with us?

R. Well we reached an agreement with Thomson
Reuters to cover our programs throughout the year.
They have agreed to film each of our four meetings
which will then be offered as CLE through the West
LegalEdcenter and, of course, the TIPS website. 

Q. What else have you have planned for your term

as chair on this topic?

R. Of course, 2011 marks the 10-year anniversary of
the 9/11 terrorist attacks on the United States.  Shortly
after I take office in August, we will travel to New York
for a series of teleconferences.  Three of the teleconfer-
ences will be particularly poignant because they will
take place in the Law Offices of Harris Beach, the
largest law firm previously located in Tower 2 of the
World Trade Center (WTC).  The Toxic Tort and
Environmental Law Committee will present these
terrific programs over a three day period.

Day 1 will be September 8, 2011 and will include a
discussion by 9/11 mediator Kenneth Feinberg,
Judge Alvin K. Hellerstein and the recently
appointed Special Master to Administer the
September 11 Victim Compensation Fund, Sheila
Birnbaum.  

Day 2 is September 9, 2011 and will feature lead
plaintiffs’ counsel for injured WTC victims, Paul
Napoli, lead defense counsel for New York City,
James Tyrrell and Michael Cardozo, Corporation
Counsel of the City of New York.  

Day 3 will include Joseph Bruno, Commissioner of
New York City Office of Emergency Management,
Alan Winchester, Partner, Harris Beach PLLC Chair
of the e-info Practice Group and member of the
New York State Supreme Court Committee on elec-
tronic discovery and Andrew Feeney, Director of
New York State Office of Emergency Management

There are several additional teleconferences
planned for September 2011 that center upon our theme
of  9-11, ten years later, where are we within the legal
system.  Those programs will be sponsored by the
Government Law, Animal Law, International law,
Insurance Coverage, Property Insurance Law, Excess
Surplus Lines and Reinsurance, Professional Directors
and Officers Liability and Employment Law

Committees.  As you can imagine, we will have a very
full couple of weeks of programming and, again, all of
the programs will be available through the West
LegalEdcenter and the TIPS website.

Q. Randy, as we have informed TIPS members, the

Government Law Committee is coordinating with you

to produce 10 podcasts—each about 25 minutes in

length—that will track the four segments of your year’s

theme.  Can you tell us about the purpose of these

podcasts?

R. Of course the podcasts were initially your idea
Jill as we discussed the support for the live programs.
We decided that we would have a general introduction
to the year with a podcast by ABA President Steve Zack
and me.  There will be two podcasts in anticipation of
each of the fall, midyear, spring, and annual meetings
that are designed to highlight some of the subjects that
we intend to discuss at those meetings.  Somewhere in
the middle, we arranged to have incoming ABA
President Bill Robinson speak about the work of the
ABA Special Committee on Disaster Response and
Preparedness.  I am quite excited about the podcasts
because they were conceptualized just as we began to
focus upon disaster preparedness and response for our
theme. 

Q. Randy where will these podcasts be available for

listening or downloading?

R. Once again, all of the programs will be available
through the West LegalEdcenter and the TIPS website.

Q.  Randy is there anything that you would like to

say in closing? 

R. None of this would be possible without the
support of the Task Force I appointed to help me with
this initiative.  Those members are: Kathleen
Strickland, Chair, Janet Davis, Ken Roberts, Allan
Kanner, Larry Schiffer, Cindy Antonucci, Kevin
McCormack and, of course, you Jill.  And I would also
like to acknowledge the support of TIPS staff including
Janet Hummons, Debbie Dotson, Ninah Moore, and
Erin Ruehrwein in this significant and ambitious under-
taking. 

Jill Mariani is the Chief of the Money Laundering and Tax

Crimes Unit of the New York Country District Attorney’s Office.

Jill is also Chair of the Government Law Committee and a past

chair of the Animal Law Committee.
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This is the first time in the over 35-year history of
the Endangered Species Act that an animal has been
removed from the list by Congressional mandate.3

Wildlife conservation groups
have called the rule a choice to put
politics above science.4 But even if
that’s true, the still question remains:
is it the right choice or the wrong
choice?

A Wolf in Sheep’s Clothing: The
Controversy 

It’s no wonder the status of the
gray wolf has sparked such a debate.
The issue touches on, to name just a few: politics,
science, economics, federalism principles, wildlife
conservation, sports, farming, ranching, hunting, and
ethics.  And, it pits these interests squarely and inter-
estingly against each other.

The rider was added to the federal budget bill in
April, after a district court refused to approve a settle-
ment entered into by 10 environmental groups and the
U.S. government.5 The settlement would have lifted
wolf protections in Montana and Idaho but left them in
place in Washington, Wyoming, Utah, and Oregon.
U.S. District Court Judge Donald Molloy rejected the
settlement, calling it inequitable, in part, because 4 of
the 14 environmental groups who brought the suit
refused to sign on.6 The rider was added to the budget
bill the same week the settlement was declined.

The Humane Society of the United States, the
Alliance for the Wild Rockies, Friends of the
Clearwater, and the Western Watersheds Project
would not sign on to the proposed settlement.7 These

groups claimed that the settlement’s political compro-
mise squandered prior court victories.  And at least
some of groups that did sign on did so reluctantly, not
seeing a better option to ward off what they called
“‘disastrous Congressional action.’”8 According to
the Director of the Alliance for the Wild Rockies:

“‘We don’t think Congress should
gerrymander the Endangered
Species Act.’”9

But unfairness to the non-
settling parties was not the only
reason for Judge Molloy’s ruling.
In  h is  24-page opinion,  he
explained that approving the settle-
ment would allow the courts to do
what Congress expressly forbid—
namely, it would put only a portion

of gray wolf protections under state management.10

Judge Molloy essentially refused to favor pragmatism
over the rule of law: “No matter how useful a course of
conduct might be to achieve a certain end, no matter
how beneficial or noble the end, [the court] must abide
by the responsibilities that flow from past political
decisions made by Congress.”11

The settlement had been a good-faith attempt by
conservation groups and the government to end litiga-
tion over those very rulings.  In August 2010, Judge
Molloy overturned the decision of the U.S. Fish and
Wildlife Service to remove gray wolves from the
Endangered Species List, at that time vindicating the
Defenders of Wildlife and the other conservation
groups who sued the FWS.12 Judge Molloy’s 2010
ruling reinstated—wholesale—the protected status of
wolves.13 He reasoned that the FWS was not permitted
under the ESA to treat wolf populations differently
based on state lines.14 Essentially, Judge Molloy has
twice made the call that political compromise ought not
trump science.

CONGRESS’ DE-LISTING...
Continued from page 1

3 David Bailey, U.S. Proposes Lifting Wolf Protections In Midwest, PLANET ARK (Apr. 18, 2011), http://planetark.org/enviro-news/item/61785. 
4 Congress Pulls Wolves Off Endangered Species List, ENVIRONMENT NEWS SERVICE (Apr. 14, 2011), http://www.ens-newswire.com/ens/apr2011/2011-04-14-093.html. 
5 Ashley Remillard, Federal Judge Denies Proposed Settlement to De-List the Gray Wolf (April 12, 2011), http://www.endangeredspecieslawandpolicy.com/2011/04/articles/listing-
decision/federal-judge-denies-proposed-settlement-to-delist-the-gray-wolf/
6 Jessica Dye, Judge Blocks Deal To Lift Gray Wolf Protections, LAW360 (Apr. 11, 2011), http://www.law360.com/articles/238007/judge-blocks-deal-to-lift-gray-wolf-protections.
7 Settlement of Litigation over Endangered Species Act Protections for Northern Rocky Mountain Gray Wolves (Mar. 16, 2011), http://www.doi.gov/news/pressreleases/upload/03-
16-11-Wolf-QAs.pdf.
8 Western Lawmakers Try To Lift Wolf Protection Despite Deal, Associated Press (April 4, 2011) http://www.grandviewoutdoors.com/predator-hunting/articlecontent/4/2011/2051
(reluctance to settling attributed to Center for Biological Diversity).
9 Molloy Rejects Wolf Hunt Deal, Associated Press (April 10, 2011), http://www.mtstandard.com/news/state-and-regional/article_14d9d98a-632c-11e0-969d-001cc4c03286.html.
10 Id.
11 Defenders of Wildlife v. Salazar, 2011 WL 1345670 at *1 (D.Montana 2011). 
12 Defenders of Wildlife et al. v. Salazar, 729 F. Supp. 2d 1207 (D.Montana 2010).
13 Id.

14 Id. at 35; Dye, supra note 6.
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However, it did, at least arguably, and at least for
now.  As of May 5, the budget rider did what Judge
Molloy refused to do, and more: it completely removed
the federally protected status of wolves in Montana,
Utah, Washington, Idaho, and Oregon, and vested
control of the wolf population in those individual state
governments.  On its own, this “return of power to the
states” may sound favorable—especially to states-
rights proponents.  However, environmental groups call
the budget bill amendment the “low point in the recent
history of wildlife conservation.”15

Defenders of Wildlife, for one, warns that the rider,
signed by President Obama, sets a dangerous precedent
and paves the way for future de-listings of other
species, including grizzly bears, salmon, whales,
panthers, and polar bears.16

But the Fish and Wildlife Service says it is only
doing what Congress instructed.  

Conservation groups are not convinced that the ESA
permits such a result.  On May 5, 2011 they once again
filed a series of lawsuits in Montana challenging the
rider as an unconstitutional violation of the separation
of powers.17 These same groups have long declared the
Bush Administration’s de-listing plan illegal, and are
now insisting that the FWS is following in its unlawful
and perilous footsteps.

Senator Jon Tester and Representative Mike
Simpson are primarily responsible for the budget rider.
Environmental groups claim that the rider affects
pending litigation but does not change the underlying
law and impermissibly shields the decision from judi-
cial review.18 Proponents of the bipartisan effort might
respond that political decisions are quite ordinarily
shielded from review by the courts.  Senator Tester, in
particular, has been accused by conservation groups of
sacrificing science-backed wildlife protection measures
for political expediency—namely, securing the 2012
re-election bid.19

The Tug-of-War Over the Wolf

As Colleen McCullough opined in her epic novel
The Thorn Birds: “We all have contempt for whatever
there’s too many of.”20 In the case of the Western gray
wolf, however, the country has seemed more bipolar in
its opinion than downright contemptuous.  Gray wolves
once freely roamed the entire United States.  But by the
1930s, they only remained in a few western states,
marking a 95% decrease in their historic range.21

Government-sponsored “predator control programs”
were responsible for the decline.  Fueled by the cattle
industry’s and big-game hunters’ worries about live-
stock and elk predation, those government programs
brought wolves to near extinction in the lower 48
states.22

Ironically, in the early 1970s, the federal govern-
ment declared the gray wolf an endangered species due
to the success of its own wolf eradication programs.
The FWS explains that wolves had to be listed because
their habitats and natural prey base were altered and
destroyed when the government embarked on its
targeted killing programs.23 Bounty-driven programs in
which the government offered cash for wolves that
were shot, dug from their dens, hunted, or poisoned
began in the 19th century and continued until the
1960s.24 As a result, wolves were hunted to near extinc-
tion.25 By 1973, only a few hundred wolves remained
in the Northern Rockies.  

Their listing was enormously successful however,
and resulted in increased scientific studies, protection
from unregulated killings, reintroduction programs,
wildlife management training, and education efforts.26

The estimated 1,650 wolves now living in the Northern
Rockies descended from 66 Canadian wolves released
in the area by the FWS.27 Through the use of the ESA’s
protections, the government was able to restore the
wolf as a functioning member of the ecosystem. 

15 Congress Pulls Wolves Off Endangered Species List, supra note 4.
16 Id.
17 Greenspan, supra note 2.
18 Id.
19 Western Lawmakers Try To Lift Wolf Protection Despite Deal, supra note 8.
20 COLLEEN MCCULLOUGH, THE THORN BIRDS, 240 (1977).
21 Bailey, supra note 3.
22 U.S. Fish and Wildlife Service, Gray Wolf, Fact Sheet (Jan. 2007) at http://www.fws.gov/home/feature/2007/gray_wolf_factsheet.pdf.
23 U.S. Fish and Wildlife Service, Gray Wolf Biology Questions and Answers (Nov. 2006) at http://www.fws.gov/home/feature/2007/qandasgraywolfbiology.pdf.
24 Id.
25 U.S. Fish and Wildlife Service, Wolf Recovery in North America (Jan. 2007) at http://www.fws.gov/home/feature/2007/gray_wolf_factsheet-region2.pdf.
26 Id.
27 Western Lawmakers Try to Lift Wolf Protection Despite Deal, supra note 8.
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But now, due to the recent budget amendment, state
officials have once again begun making plans to kill
wolves in droves —including breeding pairs and cubs.28

If all this sounds a bit contradictory, that’s because it
is.  In discussing the famed 1995 Yellowstone reintro-
duction, the FWS itself stated that “the goal was to …
restore a species to the historic range from which it had
been eliminated.”29 We can fill in the blanks without too
much trouble:  “The federal government’s goal was to
… restore a species to the historic range from which it
had been eliminated by the federal government.”

Are Politicians Crying Wolf?

Wolves can live between 10-13 years in the wild,
and often create lifelong bonds with their mates.  Cubs
are raised by the entire pack.  The pack structure is so
important that lone wolves have traveled as far as 600
miles across the country in search of a pack to join.
They communicate using their distinctive howl, which
helps pack members bond in addition to serving as a
warning or announcement of one type of another.30

Wolves, much like horses, do not neatly fit into one or
another category of animal.

Environmental groups have repeatedly pointed out
that for tens of thousands of years, wolves and large
grazing animals lived side by side, their balance regulated
by food availability and weather conditions.31 If left
alone, wolves are extremely adaptable and able to live
almost anywhere.32 Interestingly, they are second only to
humans in natural ability to adapt to climate extremes.33

Wolves play a significant role in the ecosystem by
supporting a wide variety of other animals, including
ravens, foxes, wolverines, coyotes, bald eagles, bears,
antelope, elk, mountain goats, and beavers and other
small rodents.34 As John Muir has pointed out:  “When
one tugs at a single thing in nature, he finds it attached
to the rest of the world.”  

And for the most part, the ecosystem regulates
itself.  That is, wolf predation will not deplete hunting
stock—one of the main justifications given for the
government’s decision to de-list the species.  To the
contrary, in its Gray Wolf Fact Sheet, FWS:  

If deer and elk numbers were to decline over an
extended period of time … wolves would have
less food available and their health would
decline.  They would produce even fewer pups
and fewer pups would survive to adulthood.
Also, more adult wolves would die because of
poor health or in conflicts with other wolves.
Thus, wolf numbers would decline before their
prey could be eliminated.35

There is, of course, also the legitimate concern of
wolf predation of livestock.  But, wild wolves cannot
afford to be injured while gathering food; thus they
usually prey on injured, diseased, and old animals.
Wolves often leave the strong animals alone, thereby not,
in fact, competing with humans for healthy cattle.36 In
any case, there are several successful, non-lethal ways
for ranchers to deal with wolves, including building
fences, altering lighting, installing alarm systems, and
quickly removing ill livestock from the herd.37 Finally,
the ESA already provides for the regulated eradication
and removal of wolves that prey on livestock.38

Additionally, the danger wolves pose to humans is
extremely limited, with most documented attacks stem-
ming from the habituation of wolves to humans from
intentional feedings.39 In fact, one study suggests that
there have been only 16 incidents of wolf bites in the
last 40 years.40 Wolves, like most wildlife, are naturally
afraid of human beings.

Despite these well-evidenced facts, political will
was strong enough that the budget rider passed this
month, and conservation groups are worried that state
officials will now be permitted—even encouraged —to

28 Congress Pulls Wolves Off Endangered Species List, supra note 4.
29 Id.
30 Gray Wolf, Fact Sheet, supra note 22.
31 Congress Pulls Wolves Off Endangered Species List, supra note 4.
32 Id.
33 Gray Wolf, Fact Sheet, supra note 22.
34 Id.
35 Id.
36 Gray Wolf Biology Questions and Answers, supra note 23.
37 Defenders of Wildlife, Grey Wolf, at http://www.defenders.org/wildlife_and_habitat/wildlife/wolf,_gray.php.
38 Gray Wolf, Fact Sheet, supra note 22.
39 Id.
40 Gray Wolf Biology Questions and Answers, supra note 23 (referencing Mark McNay, A Case History of Wolf-Human Encounters in Alaska and Canada, Alaska Department of
Fish and Game, 2006 (There are over 60,000 wolves in Alaska.)).
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again begin killing wolves without limitation, including
targeting wolf cubs in their dens.41 Wolves in the
Western states face continuing risk because of planned
aerial shooting, hunts, poisoning, and poaching, all of
which immediately took place in Idaho and Montana
after the brief de-listing in 2009.  

For example, on May 5—the very day the final rule
was issued—Idaho officials began selling wolf-hunting
permits.  Citing problems with area elk, the Director of
the Idaho State Department of Fish and Game
remarked:  “‘Whether you agree with how they got here
or why they got here, they are now wards of the
state.’”42 Idaho is also currently undertaking plans for
aerial gunning with the intent to kill 3/4 of the area’s
wolf population.43 And, citing a threat to game and
ranching animals, the governor of Idaho recently stated
that he is planning to work with state officials to rein-
state a public wolf hunt.44

The speed with which the Western state govern-
ments appear to be acting in response to the final rule
prompted the Humane Society of the United States to
issue a practical reminder:  Reintroduction of a
species—if there is not enough political will to sustain
it—is dangerous.45 What began with restoration may be
ending in eradication.  And while reaching a balance
that satisfies everyone may seem to Congress like an
impossible task, perhaps it should be cautious to inter-
vene in this situation yet again.  As John Steinbeck
noted in Sweet Thursday: “Man is the only kind of
varmint that sets his own trap, baits it, then steps in it.”46

The Discourse Continues

The on-going controversy over the status of the
gray wolf suggests another series of questions unre-
lated to animal ethics: What is the proper role for
scientific expertise in political decision-making?  Is
the authority of the administrative state—and the
accompanying specialized knowledge of agency

employees—decreasing in favor of bolstered
Congressional control?  Have continuing budgetary
constraints conditioned federal department heads to a
type of learned helplessness?  And perhaps most
importantly, is this a shift we want?

The National Resource Defense Council, for one,
says that the government is “completely undercutting
the basic principle of American Wildlife Conservation:
that science should dictate which plants and animals
should be protected, not the whims of politicians.”47

Finally, the public may be left wondering what the
purpose of the Endangered Species Act is.  If the ESA’s
eventual purpose is to reach the point where each
species can be de-listed, perhaps the gray wolf is a
success story.  But as we’ve seen, the back-and-forth
over the last year alone may suggest more about the
nature of political compromise than it does about the
efficacy of the Endangered Species Act.  

So, where do environmental groups go from here?
Will the latest round of lawsuits challenging the consti-
tutionality of the rider be successful?  Will science-
backed arguments be given more weight than argu-
ments from political and economic interest?

These all present different angles of the question we
started with:  How should we decide who and what
deserve the protection of the laws?  It’s something to
think about while we wait and see how the story
unfolds.  And there is at least one thing we can be sure
of: this dialogue isn’t going the (most recent) way of
the Western gray wolf. 

Marissa L. Curran practices Environmental and Natural

Resources Law at Husch Blackwell LLP in St. Louis, Missouri.

She received her law degree from Harvard Law School where she

was Articles Editor for the Environmental Law Review and

President of the Student Animal Legal Defense Fund.  Marissa

received her A.B. in Philosophy and Political Science, summa cum

laude, from Washington University in St. Louis where she focused

on writing about contemporary ethics.  

41 Id.
42 Jeff Neumann, Idaho Hunters To Kill Pesky Wolves For Eating Too Many Elk, Gawker (May 6, 2011) http://gawker.com/5799256/idaho-hunters-to-kill-pesky-wolves-for-eating-
too-many-elk?tag=competition.
43 Id.
44 Id.
45 Interview with Ralph Henry, Senior Attorney, Wildlife Litigation, Humane Society of the United States, May 2, 2011 (on file with author).
46 JOHN STEINBECK, SWEET THURSDAY, 132 (1954).
47 Dye, supra note 6.
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Oklahoma S.B. 637 adds additional felonious acts
that would result in license revocation and establishes
toll-free abuse reporting hotline.

Missouri S.B. 113/16 negates Prop B but establishes
the following requirements: rest between heat cycles,
an annual veterinary exam, euthanasia only by a vet,
and access to food and clean water. The bill also
doubles space for existing enclosures and triples for
new enclosures, requires constant and unfettered access
to an outdoor run, bans any new wire floors and elimi-
nates all wire floors by 2016, and establishes new fees
and criminal penalties. 

Hawaii SCR 111 requires state auditor to conduct a
sunrise review of the regulation of large-scale dog
breeders and dog-breeding facilities, paving the way
for future regulatory legislation. 

Nevada S.B. 299 calls for counties and incorporated
cities to require permits for commercial dog and cat
breeders and improves certain standards of care,
including a ban on cage stacking and a requirement for
solid floors in primary enclosures. 

Texas H.B. 1451 requires licensing and inspections of
puppy mills and creates certain minimal standards of care
including grooming, space, and annual veterinary exams. 

AN UPDATE ON STATE CRUELTY LAWS

By: Dale Bartlett for the Criminal Subcommittee

Several states made great strides towards providing
greater protection for animals from cruelty through
legislative enactment or prosecution.  Highlights
include:

A Mississippi law making aggravated cruelty to
dogs and cats a felony on the second offense and
allowing the courts to require animal abusers to receive
psychological counseling and ban them from working
with animals. Only South Dakota, North Dakota and
Idaho still have no felony law for animal cruelty.

A Nevada law making willful or malicious cruelty
to pet animals a felony on the first offense, an improve-
ment on their previous third offense felony law.  Of 47
states with felony cruelty laws, only Iowa, Ohio,
Mississippi and Pennsylvania require multiple offenses

before a felony charge can be pursued.

New laws allowing pet protective orders in
Arkansas, Maryland, Oregon, Texas, and Virginia.

A long-awaited ban on bestiality in Florida.

A Maryland law allowing the courts to ban
convicted animal abusers from owning pets while on
probation.

A Wyoming law creating the new crime of “cruelty
to a household pet” and a “cruelty to household pet
animals protection fund” to reimburse localities for up
to 90% of costs associated with seizing pet animals.

On the prosecution front, Georgia ADA Kimberly
Schwartz received justice for dog “Black Girl” after
successfully prosecuting defendant for her horrific
beating and obtaining a sentence of 25 years: 5 (the
maximum) for aggravated animal cruelty, 1 year
(concurrently) for providing false information, 10 years
(consecutively) for influencing a witness 10 years
probation for second influencing a witness and a
$20,000 fine.  This sentence sends a strong message
that animal cruelty is a serious crime and will not be
tolerated in the state.

NEW DEVELOPMENTS IN EQUINE LIABILITY

By: Julie I. Fershtman for the Equine Subcommittee

Statutory

Forty-six states have some form of Equine Activity
Liability Act (“EALA”) which is designed to limit or
control liabilities associated with equines (horses).  

In April 2011, the Texas Supreme Court dismissed a
case on the basis of the Texas EALA.  The case, Loftin

v. Lee,1 involved a plaintiff riding a horse owned by the
defendant who was known to be gentle.  They rode on a
trail where a vine touched the plaintiff’s horse, fright-
ened it, and caused it to bolt.  The plaintiff fell and sued.

The Court noted that the risk of a horse spooking
from natural conditions on the trail is an “inherent risk”
and found that plaintiff failed to prove liability under
the EALA’s “reasonable and prudent efforts” excep-
tion.  It also explained that a defendant can “make
reasonable and prudent efforts” to determine the plain-
tiff’s ability to handle a horse without a formal inquiry. 

1 2011 WL 1651223 (Tex., Apr. 29, 2011).

HEADLINE NEWS...
Continued from page 4
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Common Law

In January 2011, the California Court of Appeals
issued Eriksson v. Nunnink,2 involving the death of Mia
Eriksson, 17 years old, when her family-owned horse
tripped and fell on her during a jumping event in a
horse show.  Her estate sued her riding instructor for
wrongful death, negligence, and “negligent infliction of
emotional distress.”  Although California has recog-
nized “assumption of risk,” the estate argued, among
other things, that it was inapplicable since the defen-
dant trainer “increased the risk of harm” by suggesting
that Eriksson compete that day.  Evidence showed that
the horse had been injured weeks before the incident
and was retired for the season.  

Reversing the trial court’s dismissal, the appellate
court found genuine issues of material fact as to whether
the defendant trainer increased risks by allowing
Eriksson to compete on an allegedly “unfit”  horse. 

PETS IN PROTECTIVE ORDERS

By:  Meena Alagappan and Casey Sullivan for the

Humane Education Subcommittee

In a positive step toward preventing companion
animal abuse, the Texas legislature has expanded the
protections available through protective orders to
include pets, companion animals and assistance
animals.  The link between human violence and animal
abuse has been well documented.3 Victims of domestic
violence often see their companion animals threatened
or abused. Companion animals can be used to hold
power over another in an abusive relationship or to
prevent a victim from abandoning an abusive situation.
In 2004, there were approximately 627,400 nonfatal
intimate partner victimizations and as many as 71% of
these incidents included abuse or death of family pets.4

Until recently, however, judges in Texas were not
empowered to include certain provisions relating to
companion animals in a protective order, leaving both

abused people and their companion animals at risk of
continued harm.  With the passage of a new law
amending Texas’ Family Code, courts may now include
provisions within protective orders to provide for the
protection of both companion animals and the human
victims of domestic abuse.  H.B. 323 allows a judge to
remove a pet, companion animal, or assistance animal
from the possession of the person named in the order
and prohibit him or her from “harming, threatening, or
interfering with the care, custody, or control of a pet,
companion animal, or assistance animal.”  The new law
goes into effect September 1, 2011, at which point
Texas will join Arizona, California, Colorado,
Connecticut, Hawaii, Illinois, Louisiana, Maine,
Minnesota, Nevada, New York, North Carolina,
Oklahoma, Tennessee, Vermont, Washington, West
Virginia, and the District of Columbia in including
protections for companion animals in domestic
violence protection orders.5

BULLFIGHTING:  THE BANNING OF THE SO-

CALLED “NATIONAL TRADITION”

By:  Yolanda Alvarez for the International Law

Subcommittee6

On December 18, 2009, the parliament of Catalonia
(Cataluña), a province of Barcelona, Spain, approved
by majority the preparation of a law to ban bullfighting
in response to a popular initiative that gathered more
than 180,000 signatures. On July 28, 2010, the provi-
sion to amend the Animal Protection Act 7 (the “Act”)
to ban bullfighting passed with the following votes: 68
backed the ban, 55 voted against, and nine abstained.
Thus, Cataluña became the first region of mainland
Spain to ban bullfighting.8

The Act will be amended to include in Article 6,
related to the prohibition of animal fights and other
activities, an additional provision prohibiting bull-
fights—corridas and bull spectacles—all of which
include the death of the animal and the application of

2 120 Cal. Rptr. 3d 90 (Cal. App., Jan. 10, 2011).
3 See generally Frank Ascione and Randall Lockwood eds, CRUELTY TO ANIMALS AND INTERPERSONAL VIOLENCE: READINGS IN RESEARCH AND APPLICATION (Purdue University
Press, 1998).
4 Phil Arkow & Tracy Coppola, Expanding Protective Orders to Include Companion Animals (2007) at http://www.americanhumane.org/assets/pdfs/interaction/hab-link-ppo-
companion-animals.pdf.
5 Animal Legal and Historical Center, Domestic Violence and Pets:  List of States that Include Pets in Protective Orders at http://www.animallaw.info/articles/ovusdomesticvio-
lencelaws.htm (last visited June 16, 2011).
6 Yolanda Álvarez, Esq. is a Member of Ferraiuoli LLC and can be reached at yalvarez@ferraiuoli.com.  Natalia J. de Jesús Suárez collaborated.
7 Act 22/2003 of July 4th, Animal Protection Act of the Catalonian Autonomous Community.  For additional information, see generally
http://www.derechoanimal.info/esp/docs/127/index.
8 It is important to stress that Cataluña is not the first Spanish region to ban bullfighting. The Canary Islands, back in 1991, legislated to ban bullfights and other spectacles that
involve cruelty to animals. Act 8/1991 of April 30, Animal Protection.   
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various sharp sticks, which take place in and outside of
the plazas or bullrings. The ban will become effective
in January 20129 and at this time will affect only one
remaining Catalonian bullring, the Plaza de Toros
Monumental de Barcelona. Nonetheless, the correbous,
a traditional game in which lit flares are attached to a
bull’s horns, will not be affected.10 The amendment to
the Act states that this traditional game can take place
in the dates and locations traditionally held as long as
neither harm nor death is caused to the animal.11

The ban was foreshadowed by changes in media
coverage of bullfights in Spain.  In 2007 Televisión
Española (TVE), a state-owned television broadcaster
in Spain, cancelled live coverage of bullfights. The
broadcaster claimed that the coverage was too violent
for children who might be watching, and that live
coverage violated a voluntary, industry-wide code
attempting to limit “sequences that are particularly
crude or brutal”.12 In October 2008, in a statement to
Congress, Luis Fernández, the then president of TVE,
confirmed that the station was not going to broadcast
live bullfights since production costs were increasing
and advertisers were rejecting the events. However the
station will continue to broadcast “Tendido Cero”, a
bullfighting magazine program.13 After 50 years of
broadcasting, Spanish TV’s decision not to continue
with such broadcasting was considered a big step
towards the abolition of this so-called sport.
Nevertheless, other regional and private channels keep
broadcasting it with, seemingly, good audiences.14

The cultural aspect of the corridas has been a main
focus point in discussion panels, but it is interesting to
note that while evaluating the banning of bullfights
most spectators were tourists, thus straying from the
importance of maintaining tradition.15 Bullfighting may
have been popular in Cataluña decades ago – Barcelona
once boasted three bullrings – but tastes have changed,
and most Catalans today would agree that the suffering
and death of a living being cannot be turned into a
public spectacle.16

This movement represents a positive turn towards
compassion and protection to all living beings, even if it

entails letting go of a national tradition.  As of today,
however, no other Spanish regions have attempted to halt
bullfights even though the number of detractors has been
increasing internationally.  Nevertheless, this move has
had an impact in other parts of the world.  For example,
In Canada recently there have been discussions of
banning the Calgary Stampede, a rodeo event, in order to
reevaluate the practice and prevent animal abuse.17

LEGAL ETHICS THROUGH AN ANIMAL’S EYE

By:  Yolanda Eisenstein for the Practice Subcommittee

TIPS conference attendees got a closer look at
animal law in practice at the ABA TIPS Spring Meeting
in May at Amelia Island, Florida.  Yolanda Eisenstein,
vice chair and co-chair of the Practice Subcommittee,
moderated a panel of experts who debated and
discussed the unique ethical issues that can arise when
handling cases with animals.  The panel included Scott
DeVito, assistant professor of law at Florida Coastal
School of Law; David Favre, professor of law at
Michigan State University College of Law: Geoff Fleck,
contract attorney for the Animal Legal Defense Fund;
and Marcy LaHart, a Gainesville, Florida attorney with
a solo practice in animal law and environmental law. 

Cases that raised potential ethical issues for the
lawyer were posed to the panel and the audience.  For
example, what do you tell a client who wants a will
provision that her dog is to be euthanized, healthy or
not, when the client dies?  Can organizations that have
in interest in, but no standing in a lawsuit pay a plain-
tiff to stay in a case?  How do you divide the “property”
in a divorce when the property is a cat? 

While a state’s professional rules of responsibility
address many of these issues, other conflicts are often
left to the lawyer to resolve.  While the rules allow
lawyers to withdraw from cases under certain situations
and their client’s deeds are not a reflection on them,
these rules may not always resolve the dilemma.  

The audience learned of the unique ethical issues that
may arise in animal law cases and the challenges the

9 Act 28/2010 of August 3rd, amending Article 6 of the Statute towards animal protection, as approved in the Legislative Decree in February 2008.
10 Act 28/2010 of August 3rd, amending Article 6 (clause 2) of the Statute towards animal protection, as approved in the Legislative Decree in February 2008
11 Id.

12 Daniel Wools, Spain pulls live bullfights off state TV, Animal Liberation Front, Sept. 17, 2007.
13 TVE explains the decision not to broadcast, bullfighting is a financial one, H.B., Oct. 28, 2008.
14 Las corridas de toros corren peligro en TVE – Nacional – Nacional, AFP, Mar. 28 2010.
15 Catalonia bans bullfighting in landmark Spain vote, BBC News, July 28, 2010.
16 Wools, supra note 12.
17 Canada should follow Catalonia’s example of ending bull fighting by reconsidering our own spectacles of animal abuse, The Mark, Aug. 9, 2010.
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animal lawyer faces when representing clients whose
“property” happens to be a living, breathing animal.  

THE ENDANGERED SPECIES LIST BACKLOG

By: William Snape III for the Wildlife Subcommittee

If a pandemic flu event occurred in the United States,
like it did in 1918 and elsewhere around the world more
recently, would it make sense to limit the governmental
funding available to health care institutions?  No, such a
result would be not only inhumane, but also counter-
productive in stemming the underlying problem.  

Such an approach, however, is exactly what the U.S.
Department of the Interior is proposing to do to imper-
iled animals and plants under the Endangered Species
Act.  In its FY 2012 budget justification to Congress,
the agency has asked for a listing petition “sub-cap” in
order to allow the agency “to fund work on new listing
determinations for high priority candidate species.”
Certainly, funding and subsequent protection for the
roughly 250 species on the candidate list – i.e., species
that Fish and Wildlife Service biologists have already
identified as warranting protection – is very important.
But most of these candidate species are awaiting
protection precisely because of public petitions, a
process that is sanctioned under the Endangered
Species Act (Section 4)18, the Administrative Procedure
Act,19 and the Constitution20 itself.

So the appropriate response is not to limit the peti-
tion process but to allocate a relatively small increase in
funding for the listing and endangered species program
in general. It is true that we live in tight government
budget times.  Yet surely we have enough money, say
the amount it costs to fight our numerous wars for one
day, to stem the greatest extinction crisis in human
history.  Indeed, the unwillingness of Interior’s Fish
and Wildlife Service to ask for sufficient resources to
address sound scientific petitions has contributed to the

backlog of candidate species and the overall gridlock of
the listing program. 

The relevant facts are so mind-numbing that our
minds sometimes become inured.  According to the
International Union for the Conservation of Nature,
perhaps the most respected source of information in the
world, 18,788 species out of 52,017 assessed species
(approximately one in three) are threatened with extinc-
tion.21 Almost 90 percent of all threatened mammals,
birds and amphibians are affected by habitat loss and
degradation, which possess tangible and negative
human health implications.22 In the United States,
almost 1400 domestic species are listed as threatened or
endangered.23 As the United Nations Millennium
Ecosystem Assessment recently observed, “Over the
past 50 years, humans have changed ecosystems more
rapidly and extensively than in any comparable period
of time in human history, largely to meet growing
demands for food, fresh water, timber, fiber and fuel …
degradation of ecosystem services could grow signifi-
cantly worse during the first half of this century.”24

That’s not all unfortunately.  American bat species
are literally disappearing before our eyes because of a
viral fungus we do not understand.  Migratory birds are
in rapid decline all over the planet.  Predators such as
lions and tigers are hanging on by a thread.  Climate
change is fundamentally changing our natural world,
melting ice caps at an unprecedented rate and spawning
both violent weather and adverse food production
patterns in frightening ways.  Polar bears, walruses,
pikas and many plants – just to name a few — could
literally be gone in the wild by 2100. 

President Obama offered us hope.  Premature death
is the opposite of that.  Find a way to protect the wild.
Find the way to protect all of us.  As the Bible (and all
other holy books) warns, “How long shall the land
mourn, and the herbs of every field wither, for the
wickedness of them that dwell therein? The beasts are
consumed, and the birds.”25 

18 16 U.S.C. § 1533.
19 5 U.S.C. § 553(e). 
20 U.S. CONST. AMEND. I.
21 International Union for the Conservation of Nature, Why is biodiversity in crisis? at http://www.iucn.org/what/tpas/biodiversity/about/biodiversity_crisis/ (last visited June 16,
2011)
22 Id.
23 See generally U.S. Fish & Wildlife Service, Endangered Species Program at http://www.fws.gov/endangered/ (last visited June 17, 2011).
24 Millenium Ecosystem Assessment, ECOSYSTEMS AND HUMAN WELL-BEING:  SYNTHESIS, 15 (2005), available at http://www.millenniumassessment.org/documents/docu-
ment.356.aspx.pdf (last visited June 17, 2011).
25 Jeremiah 12:4.  
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based determination.  The best-interests assessment
treats the animal as a sentient being with interests
separate from his/her guardian, and evaluates
factors such as which party has the time and money
to care for the animal, and in which home the
animal will be the happiest and healthiest.  

For example, in Juelfs v. Gough,2 the Alaska
Supreme Court considered the family dog’s safety
when awarding sole custody to the husband.  The
court found that other dogs in the wife’s house
created a threatening environment for the dog at
bar.  And in a cat custody case between roommates,
the court held that the cat’s happiness “took
priority” over the owner-roommate’s property
rights, awarding Grady the cat to the nonowner
plaintiff.3

Tips on Developing a Pet Custody Case

Because best-interests analysis is the exception
rather than the rule, lawyers representing clients in
typical animal custody cases should be prepared to
incorporate property concepts into any case.  So
while we advise that best interests be argued, advo-
cates must also prepare to utilize property concepts
to develop any case.  We have found the following
steps helpful:

Before Litigating, Explore Informal

Resolution

Because property issues can interfere with the
most satisfying result for all involved (human and
animal), an executed agreement may be the best
result.  It will avoid the high costs associated with
litigation and allow for creative and flexible
arrangements, if that is the desired result.  Because
of the nature of these cases, the presence of lawyers
as intermediaries may defuse high emotions and
lead to an agreement that is satisfactory to both
sides.  It is especially the case that the lawyer may
serve as a guide for the parties in considering not
only what is best for the humans involved, but also
what is best for the animal.  

In some cases, a detached and thoughtful
consideration of the relevant factors will lead to the

best decision for everyone involved—and avoid a
lawsuit.  If an informal agreement cannot be
reached, however, the lawyer will then need to
assess the likelihood of success and whether the
client is truly committed, financially, and emotion-
ally, to litigating.

Review the Various Indicia of “Ownership”

In order to determine your client’s chances of
prevailing in court, you will need to obtain infor-
mation and documents from your client.  One focus
must be establishing your client’s ownership of the
animal.  All records should be reviewed.  But while
the traditional indicia of ownership are an impor-
tant factor, arguments can be made that other
factors apply with respect to animal ownership,
where the traditional nonowner has exercised suffi-
cient control and care of the subject animal.

Typical documents that should be sought
include: purchase or adoption agreements; veteri-
nary bills; licensing records; receipts for food,
training, toys, boarding, and grooming; and any
other documentation showing your client has spent
money for, and been actively involved in, the
animal’s care.  Obviously, the more such items your
client has, the better.  

If your client has spent significant money on the
animal’s care, even though s/he is not the legal
owner, this will be helpful.  Also consider talking to
friends or neighbors who might be able to testify
that, for example, your client is the person who takes
the dog on walks, or provides the majority of care.  

Once you have evaluated the strengths and
weaknesses of the ownership claim and finished
gathering evidence, it is time for the client to decide
(with your guidance) whether to pursue, or defend
against, a custody lawsuit. 

Explain to Your Client the Pros and Cons of

Litigating the Case

Because animal custody disputes raise highly
emotional issues, clients may initially express a will-
ingness to pursue their case to the bitter end, irre-
spective of the cost.  Often they change their minds
as the reality of protracted and potentially expensive
litigation sets in.  A good advocate will try to prevent
potential problems related to this possibility.

“GIVE ME BACK MY DOG!”...
Continued from page 6

2 41 P.3d 593, 595 (Alas. 2002).
3 Zovko v. Gregory, No. CH 97-544 (Arlington County (Va.) Circuit Court, Oct. 17, 1997).
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First, make sure that your client has been fully
apprised of the terms of the representation and
agreed to them in writing.  Give them time to think
over the agreement so that their decision is not
made in a moment of heightened emotion.
Whatever the arrangement, it should be written and
executed by you and the client.  Keep the client
apprised as the fees increase, especially if you are
exceeding any estimates.  Even if you are repre-
senting the client on a pro bono basis, make sure
that any agreement by the client to pay out-of-
pocket costs is memorialized in writing.   

Second, make sure your client knows that there
are no guarantees.  This is a good rule for any prac-
tice, but the nature of these cases counsels for espe-
cial caution and communication in this area.  This
is likely because of the lay public’s refusal to
accept the property concept as a legal certainty, and
the eternal optimism of clients that courts will
understand “this time” that their case is different.  

After completing the analysis discussed above,
you should be able to give your client a reasoned
and better assessment of the chances of success.  If

your client actually purchased or adopted the
animal and has been the primary caregiver, the
property/ownership argument should be successful.
That is likely to be the strongest position.  Even
where that is the case, we recommend introducing
a best-interests analysis if it supports your client’s
claim.  If, on the other hand, your client’s property
claim is weak but s/he seems to be the better care-
giver, develop arguments that link property
analysis with best-interests considerations, and
argue for a reasonable interpretation of ownership
that includes value added to the “property” at issue,
and the societal policy supporting the preservation
of animals as living, sentient beings who are also
legal property. 

Bruce Wagman is a partner with Schiff Hardin LLP and

focuses his practice on animal law litigation, consultation and

legislative drafting.  He is co editor of the Animal Law case-

book, now in its fourth edition, and author of A Worldview of

Animal Law, published in June 2011.

Lisa McCurdy is an associate in the litigation department

of Greenberg Traurig, LLP in Los Angeles, focusing on

commercial, trusts and real estate litigation, and animal protec-

tion law.
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and to the appropriate authorities.  Similar to children,
animals lack the ability to speak out about abuse, and
so they are completely dependent on adult voices to
speak for them.  One way legislatures have attempted
to increase the effectiveness of animal cruelty statutes
is by enacting cross-reporting statutes.  Cross-reporting
statutes authorize (or require) child welfare and adult
protection professionals to report animal cruelty, and in
turn animal welfare authorities are required to report
suspected child abuse or elder abuse.6 These statutes
facilitate information sharing among various social
services agencies, and they also provide statutory
protection so that individuals can freely report informa-
tion without violating confidentiality or privacy rights. 

Reasons to Report Animal Cruelty  

There are several reasons why it is important to
report animal cruelty.  First, the earlier the animal
cruelty is reported to the authorities, the sooner an
animal can be taken out of an abusive situation.
Second, given the body of research and anecdotal
accounts of the link between human violence and
animal cruelty, promptly reporting animal cruelty can
lead to the discovery of other forms of abuse and
violence.7 For example, uncovering animal cruelty can
help law enforcement officials uncover domestic
violence or child abuse, as well as other illegal and
harmful activities such as drug trafficking, gambling,
and the illegal possession of firearms.8

The third reason it is important to report animal
cruelty is because known instances of animal cruelty
(or convictions for animal cruelty) may provide a
stronger legal case in certain situations.  For example,
known instances of animal cruelty can make it easier
for a victim of domestic violence to obtain a protective
order, as some states allow animal abuse to be consid-
ered a factor in the judge’s decision of whether to grant
a protective order.9 A prior conviction for animal
cruelty also may arise during the sentencing phase of a
criminal trial, and may be a factor that allows a judge

to impose a harsher penalty on a defendant.  Further, if
child welfare officials are aware of ongoing animal
cruelty or past animal cruelty, that history, coupled with
child abuse may make it more likely that a judge would
remove a child from the home. 

Unfortunately, despite the compelling reasons for
reporting animal cruelty, it is not always reported
despite felony animal cruelty laws in almost every
state, and in some cases, even despite statutes requiring
individuals to report.  One possible reason animal
cruelty is underreported may be that some people do
not view animal cruelty as a serious offense, as they
may believe that pursuing human violence is more
worthwhile.  This may be because people are simply
unaware of the strong body of research demonstrating
the link between animal cruelty and other forms of
violence.  Another reason people are not reporting
animal cruelty may be because individuals are unaware
of their state’s animal cruelty laws and if applicable, the
reporting requirements.  Similarly, animal cruelty may
not be reported because individuals may not know to
whom the information should be reported.   

Suggestions to Improve Reporting 

It is critically important that certain people, such as
social workers, law enforcement officials, attorneys,
and judges, recognize that they are in a unique position
to discover and report animal cruelty.  In this capacity,
they also have the potential to stop other forms of
abuse.  For example, attorneys who represent domestic
violence victims at civil protective order hearings may
hear allegations of animal cruelty during a conversation
with their client.  In response to this, attorneys should
immediately report the animal cruelty to local law
enforcement and humane officials.  In addition, prose-
cutors and police officers may learn of animal cruelty
during the course of their investigation in a criminal
case.  Again, it is important that they promptly report
this to law enforcement and humane officials, as this
information may not be known by any other individuals
and quick intervention could save an animals life and
lead to the discovery of other illegal behavior. 

6 See generally, American Humane Association, State Cross-Reporting Mandates by Profession, at dvanimalabuse.org/uploads/Cross_Reporting_Laws.pdf (last visited June 17, 2011). 

7 National Coalition Against Domestic Violence, Pets and Domestic Violence at dvanimalabuse.org/uploads/ Petsanddv.pdf  (last visited June 17, 2011). “Investigation of animal
abuse is often the first point of social services intervention for a family experiencing domestic violence.”  Id. at 1.
8 Charles Siebert, The Animal-Cruelty Syndrome NEW YORK TIMES, June 11, 2010, at http://www.nytimes.com/2010/06/13/magazine/13dogfighting-t.html (last visited May 19, 2011).
9 See e.g. D.C. CODE § 16-1005(c) (2008) (“If, after hearing, the Family Division finds that there is good cause to believe the respondent has committed or is threatening an
intrafamily offense, or animal cruelty, it may issue a protective order . . . .”); see also Sherry Ramsey, Mary Lou Randour, Nancy Blaney, and Maya Gupta, Protecting Domestic

Violence Victims by Protecting Their Pets, The National Council of Juvenile and Family Court Judges, JUVENILE AND FAMILY JUSTICE TODAY 17 (2010) at
https://docs.google.com/viewer?a=v&pid=gmail&attid=0.1&thid=12ffb1abf4adc045&mt=application/pdf&url=https://mail.google.com/mail/?ui%3D2%26ik%3D80061c96e8%26
view%3Datt%26th%3D12ffb1abf4adc045%26attid%3D0.1%26disp%3Dsafe%26realattid%3Dec1fd094ef9e2167_0.1%26zw&sig=AHIEtbSg798RwcZW2QnuPp4mInUIS6MUY
A&pli=1 (last visited May 19, 2011). 

SEE IT, HEAR IT, REPORT IT...
Continued from page 8
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Animal welfare advocates should take steps to
encourage social workers, attorneys, law enforcement
officials, judges, and advocates, to familiarize them-
selves with their state’s animal cruelty and reporting
statutes.  To accomplish this, animal welfare advocates
could host trainings on how to recognize animal abuse
and provide information on the applicable statutes,
where individuals should report animal cruelty, and
what information should be included in the report.
Even if a statute does not require that a report specifi-
cally be made to local humane officials, it is extremely
important to encourage people to do this, since humane
law enforcement officials can check on the animal and

if necessary, remove it from the home.  Animal cruelty
should always be taken seriously and immediately
reported to the appropriate authorities.  It is crucial to
report in order to protect the welfare of animals, and
also the lives of people. 

Blair Warner recently graduated from Catholic University of

America, Columbus School of Law in Washington, D.C. with a

certificate in Public Policy. She founded an organization called the

Safety Network for Abused Animals and People (SNAAP) which

works with the Washington Humane Society to find shelter for pets

of domestic violence survivors while they stay at a domestic

violence shelter. She currently serves as the executive director of

the SNAAP and hopes to pursue a career in animal and family law.

Negligent Infliction of Emotional Distress

Majority Approach

In cases arising out of the death of an animal, plain-
tiffs often seek damages for negligent infliction of
emotional distress.  This claim arises from the
emotional injury the plaintiff suffered as a result of the
defendant’s negligence.8

The majority of courts do not allow recovery,
reasoning that animals are considered personal prop-
erty.  For example, in Fackler v. Genetzky,9 plaintiffs
sued a veterinarian for the death of their racehorses
resulting from alleged veterinary malpractice.  While
the court found genuine issues of material fact existed
as to malpractice, it also held that plaintiffs could not
recover damages for their own emotional distress
resulting from the alleged negligence.  The court
acknowledged well-settled law that animals are consid-
ered property and that emotional distress damages
cannot be awarded for the negligent destruction of
property.  Moreover, the court noted that simply
because people develop an emotional attachment to
animals and inanimate objects, the law does not permit

recovery of monetary damages for emotional distress
when a defendant negligently destroys such property. 

Using similar reasoning, other courts nationwide,
including New York, Georgia, Michigan, Iowa, West
Virginia, Texas, Ohio, Wisconsin and Arizona, have
likewise disallowed the recovery of emotional distress
damages.10

Some courts cite public policy considerations to
support their refusal to award damages for negligent
infliction of emotional distress.  In Rabideau v. City of

Racine,11 for example, plaintiff sued the city after police
officers shot her dog.  The Rabideau court upheld the
lower court’s decision that the plaintiff could not main-
tain a claim for emotional distress arising out of
damage to her property.12 It reasoned that allowing
such a claim to go forward would send the law on a
course that had “no sensible or just stopping point,”
because the “human capacity to form an emotional
bond extends to an enormous array of living crea-
tures.”13 However, the court reversed the lower court’s
ruling that plaintiff’s claims for emotional distress
damages were frivolous, finding that plaintiff had “set
forth a substantial argument in good faith for an exten-
sion, modification or reversal of existing law.”14

RECOVERY OF...
Continued from page 8

8 Schaffner, supra note 1, at 437.
9 595 N.W.2d 884 (Neb. 1999).
10 See Kondaurov v. Kerdasha, 629 S.E.2d 181 (Va. 2006); Carbasho v. Musulin, 618 S.E.2d 368 (W. Va. 2005); DeJoy v. Niagara Mohawk Power Corp., 786 N.Y.S.2d 873 (N.Y.
App. Div. 2004); Petco Animal Supplies, Inc., v. Schuster, 144 S.W.3d 544 (Tex. App. 2004); Kennedy v. Byas, 867 So.2d 1195 (Fla. App.1.Dist. 2004); Holbrook v. Stansell, 562
S.E.2d 731 (Ga. App. 2002); Krasnecky v. Meffen, 777 N.E.2d 1286 (Mass. App. 2002); Koester v. VCA Animal Hosp., 624 N.W.2d 209 (Mich. App. 2000); Zeid v. Pearce, 953
S.W.2d 368 (Tex. App. 1997); Nichols v. Sukaro Kennels, 555 N.W.2d 689 (Iowa 1996); Strawser v. Wright, 610 N.E.2d 610 (Ohio App. 1992); Daughen v. Fox, 539 A.2d 858 (Pa.
Super. 1988). Fowler v. Town of Ticonderoga, 131 A.D.2d 919 (N.Y.S. 2nd 1987); Little v. Williamson, 441 N.E.2d 974 (Ind. App. 1982); Roman v. Carroll, 621 P.2d 307 (Ariz.
App. 1980); Julian v. De Vincent, 184 S.E.2d 535 (W. Va. 1971).
11 627 N.W.2d 795 (Wis. 2001); see also, Harabes v. Barkery, Inc., 791 A.2d 114 (N.J.Super. 2001).
12 Rabideau, 627 N.W.2d at 798-99, 802-803 (Wis. 2001).
13 Id. at 802 (Wis. 2001).
14 Id. at 806.
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Minority Approach 

Despite the majority approach, some isolated cases
exist that allow negligent infliction of emotional
distress claims where a plaintiff’s animal died from a
defendant’s negligence.

In Corso v. Crawford Dog & Cat Hospital,15 plain-
tiff, the owner of a 15 year-old poodle, planned an elab-
orate funeral for her pet.  However, at the funeral she
discovered that the animal hospital had instead placed a
dead cat inside the casket.  The court, in permitting her
to recover $700 for emotional distress, stated:

In ruling that a pet such as a dog is not just a
thing I believe the plaintiff is entitled to damages
beyond the market value of the dog.  A pet is not
an inanimate thing that just receives affection it
also returns it.  I find that plaintiff . . . did suffer
shock, mental anguish and despondency due to
the wrongful destruction and loss of the dog’s
body.16

Also, in Campbell v. Animal Quarantine Station,17

plaintiffs sued a transportation service when their dog
died after being left in a hot van during transport to the
veterinarian’s office.  In allowing recovery of damages
for negligent infliction of emotional distress, the court
held that the plaintiffs need not witness the dog’s death
and that expert medical testimony was not necessary to
substantiate claims of emotional distress.  The court
added that whether defendant’s conduct proximately
caused serious emotional distress was within the
discretion of the trier of fact.

Campbell was issued in Hawaii where courts had
already “departed from the traditional standard and
held that serious mental harm can be inflicted when a
person endures negligently inflicted property
damage.”18 Since that ruling however, Hawaii’s legis-
lature has enacted a statute abolishing claims for
emotional injuries resulting from lost property unless

the injury resulted in “physical injury to or mental
illness of the person.”19

Intentional Infliction of Emotional Distress

Some states hold that plaintiffs cannot maintain
claims of intentional infliction of emotional distress
where the subject of “extreme and outrageous conduct”
is an animal.  In Miller v. Peraino,20 the court disal-
lowed recovery by dog owners for intentional infliction
of emotional distress based upon a veterinarian’s treat-
ment of a dog because dogs are deemed personal prop-
erty.  The court held that intentional infliction of
emotional distress cannot legally be founded upon a
veterinarian’s behavior toward an animal.

On the other hand, many courts hold that plaintiffs
can recover damage for intentional infliction of
emotional distress where defendant’s conduct truly
qualifies as “extreme and outrageous.”  In Burgess v.

Taylor,21 plaintiff sued defendant farm owners asserting
claims of outrage and intentional infliction of
emotional distress after they sold plaintiff’s horses for
slaughter and lied to her about their location.  

The Kentucky Court of Appeals upheld an award of
damages of $1,000, representing the fair market value
of the horses for the breach of the free-lease agreement;
$50,000 in compensatory damages for outrageous
conduct; and $75,000 punitive damages, finding it was
not excessive.22 It noted that no case law held that
intentional infliction of emotional distress claims or
punitive damages were precluded where the facts
giving rise to the claim involve an animal.23 It also
noted that “the tort of the intentional infliction of
emotional distress depends on the facts of the case as to
the offender’s conduct and not to the subject of said
conduct.”24

Extreme and outrageous conduct is an essential
element of a claim of intentional infliction of emotional
distress.25 In Kautzman v. McDonald,26 the court held

15 415 N.Y.S.2d 182 (N.Y.C. Civ. Ct. 1979); see also, Fredeen v. Stride, 525 P.2d 166 (Or. 1974); La Porte v. Associated Independents, Inc.,163 So.2d 267 (Fla.1964).
16 Corso, 415 N.Y.S.2d at 183.
17 632 P.2d 1066 (Haw. 1981).
18 Id.

19 HAW. REV. STAT. § 663-8.9 (1986).
20 626 A.2d 637 (Pa. Super. 1993).
21 44 S.W.3d 806 (Ky. App. 2001); see also, Anzalone v. Kragness, 826 N.E.2d 472 (Ill. 2005); Richardson v. Fairbanks North Star Borough, 705 P.2d 454 (Alaska 1985); Gill v.
Brown, 695 P.2d 1276 (Idaho App.1985).   
22 Id. at 810, 816.
23 Id. at 812-813.
24 Id. at 813.
25 Restatement (Third) of Torts § 45 (T.D. No. 5, 2007).
26 621 N.W.2d 871 (N.D. 2001); see also, Ammon v. Welty, 113 S.W.3d 185 (Ky. App. 2002); Rabideau v. City of Racine, 627 N.W.2d 795 (Wis. 2001); Carroll v. Rock, 469 S.E.2d
391 (Ga. App. 1996) (dismissing plaintiff’s claims of intentional infliction of emotional distress where conduct complained of in allowing cat to escape simply did not rise to level
of outrageousness or egregiousness required to support recovery).
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that defendant law enforcement officers’ actions in
shooting roaming dogs were not sufficiently extreme
and outrageous where defendant officers were unaware
the dogs belonged to plaintiff and were responding to
calls from concerned citizens.27 As a result, the court
dismissed plaintiff’s claim for the tort of intentional
infliction of emotional distress.

Statutes

Some states, including Colorado, Illinois, Oregon,
Tennessee and Utah, permit owners of injured
companion dogs or cats to recover non-economic
damages, including damages for loss of companionship,
under certain circumstances, often related to service
animals. 28 Veterinarians are occasionally exempted.   

Other state statutes provide that the measure of
damages for tortious injury or death to a pet is its
market value before the injury, or the cost of veterinary
care.29 These statutes may or may not impose a cap on
the amount of veterinary expenses recoverable.30

Finally, some statutes specify that animals are
“personal property” for purposes of preventing

recovery of emotional distress damages.  They include
New Mexico, Delaware, Nevada, and Oklahoma.31

Conclusion

Courts and public opinion continue to be divided
regarding recovery for non-economic damages in cases
involving animals. Presently, the majority of jurisdic-
tions strictly limit recovery for the loss of animals to
economic damages alone. These jurisdictions point out
that due to public policy considerations and the well-
settled case law regarding this issue, any change in the
law must, of necessity, come from the legislature. 

April L. Neihsl is an Associate at Foster, Swift, Collins, and

Smith P.C.  She concentrates her practice in areas of Insurance

Coverage, Civil Liability Defense, Commercial Litigation, and

Equine Law.  She is one of the youngest lawyers to be selected as a

speaker at the National Conference on Equine Law, where she

spoke in 2010 and 2011.  Additionally, she was recognized as a

Michigan Super Lawyers Rising Star.  Ms. Neihsl graduated, cum

laude from Wayne State University Law School where she served

on the Wayne Law Review.  Ms. Neihsl received a Bachelor of

Science degree in Animal Science from Michigan State University

from which she graduated with High Honors.

27 Kautzman v. McDonald, 621 N.W.2d 871, 877 (N.D. 2001).
28 See, e.g., ILL. ANN. STAT. Ch. 740 para. 13/10 (2000); ILL. ANN. STAT. Ch. 510 para. 70/16.3 (2008); OR. REV. STAT. § 346.687 (2003); TENN. CODE ANN. § 44-17-403 (2000);
UTAH CODE ANN. § 78B-3-702 (2008).
29 See, e.g., MD. CTS. & JUD. PRO. § 11-110 (2005).
30 Id. (capping damages at $7,500); TENN. CODE ANN. § 44-17-403 (2000) (capping damages at $5,000).
31 See, e.g., N.M. STAT. ANN. § 77-1-1 (1978); 7 DEL.C. §1708; NEV. REV. STAT. 193.021 (1985); OKLA. ST. ANN. tit. 21 § 1717 (2002). 

LEGAL TIPSLEGAL TIPS

We're proud to tell you about a special legal podcast 
series called Legal TIPS

In February, the Government Law and Animal Law Committees began producing a series of 
internet podcast radio talk shows that air weekly on Legal Talk Network. Join the thousands 
already tuning in at Legal TIPS on LTN.

CREATIVE APPROACHES TO OLD PROBLEMS
 

THOUGHT-PROVOKING DISCUSSIONS
   

CUTTING EDGE ISSUES

  

    

Podcasts with global reach concerning...



Animal Law Committee Newsletter  Summer 2011

27

Frequently these living conditions produce frus-
trated animals who then become difficult and
dangerous.  This causes people to treat the dog even
more harshly and the cycle escalates.  When these dogs
get loose and become strays they can be dangerous to
people and other animals and often end up being killed
because they may not be candidates for rehabilitation. 

Too Many Dogs

The Tennessee shelters and rescuers are full to the
point of overflowing.  Many of these shelters hold the
animals only the required three to five days and kill
them to make room for more.  Workers and volunteers
at the shelters are, for the most part, good, kind people
who do not want these animals killed to create space.
Most campaign to find good homes for their charges.  

Many Tennessee shelters and rescuers make
alliances with northern rescues groups to advertise and
transport animals rescued in Tennessee to homes
waiting for them in the North.  We under-
stand this to be a win-win situ-
ation for the animals and
the adopters.  Due to
the lower numbers
of animals avail-
able for adoption in
the North compared
to the South, there are
usually people waiting
to welcome these rescued
southern animals.  If left in the South
these animals might remain in shelters for several years
or more likely be killed to make room for more animals
coming in each day.

Challenges

Learning to work with people who have very
different and entrenched beliefs about animals than I
adds a challenging dimension of reality to practicing
Animal Law.  When trying to get new ordinances or
laws enacted we run head-long into the reality of the
voters who have those entrenched ideas voting against
the official who might be sympathetic to improving
animal welfare.  One poignant example is cockfighting.

Recent bills in the Tennessee Legislature proposed
increasing the penalty for cockfighting to a felony from
its current misdemeanor status.  However, even after it
was amended to remain a misdemeanor but to increase
the fine from $50.00 to $2,500.00, the bills failed.2

Cockfighting is a well-entrenched practice in some
counties and the representatives from those areas risk
losing votes and thus their seats if they vote for the
bills.  Many believe that cockfighting is a part of
Tennessee’s heritage and should not be punished
harshly.  Aside from the issue of animal cruelty crime
rates increase because cockfighting draws many illegal
drug traffickers and gamblers to Tennessee as cock-
fighting is a felony in almost all of the bordering eight
states.

How Do We Make a Difference?  

At this point education is our focus.  We are working
to educate children and adults about proper care of
animals, including the importance of spaying or
neutering.  We are getting to know local and state
elected officials and working to educate them about the
realities of animal un-welfare.  I am not aware of any

established education programs currently
active in Chattanooga or South East

Tennessee.  It will be a slow
process to change ingrained
practices and we would do well
to draw on experiences of
others who have already

addressed and made headway in
this area.

Where Does an Animal Law Attorney Fit
into This?  

As an attorney, I have the capability to find
answers to legal questions, advise people about their
pets and other animals, and network with other attor-
neys, officials of agencies, and government to
encourage collaboration.

I am working with others from several groups to
establish safe homes for pets of those in crisis.  Abused
people frequently will not leave a pet in an abusive situ-
ation staying to protect that pet.3 If we can assure those
people that their beloved pet(s) will have a safe place
too then the person may be more willing to leave the
abusive situation.  Also, people who must live in a

“As an attorney, 
I have the capability to find answers to

legal questions, advise people about their
pets and other animals, and network with
other attorneys, officials of agencies, and

government to encourage
collaboration.”

2 See SB 785, 2011, 107th sess. (Tenn.); HB 910, 2011, 107th sess. (Tenn.).
3 See generally, Dianna J. Gentry, Including Companion Animals in Protective Orders: Curtailing the Reach of Domestic Violence, 13 YALE J. LAW & FEMINISM 100-07 (2001). 

ANIMAL LAW IN...
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shelter cannot take their pets with them and thus may
prefer living on the street so they do not have to give up
their pets.  Pets are true members of our families and to
have to give them up is oft times not acceptable.

Helping groups form non-profit organizations is a
frequent request.  In counties where there are no shel-
ters and officials do not handle animal control, groups
are forming to fill the need.  Groups may form as
Societies for Prevention of Cruelty to Animals (SPCA)

to enforce the state laws about non-livestock animals.
Tennessee Code Annotated 39-14-210 allows private
citizens to incorporate for the prevention of cruelty to
animals.4 Members of these SPCAs have the authority
to make arrests and bring offenders to court.

Some of our private rescuers have had difficulty
with local law enforcement.  One received notice that
their rescue facility was in violation of a zoning ordi-
nance.  We were able to show the municipality that the
ordinance did not apply.  By representing the rescuer,
the town would have had to pay an attorney to pursue
the issue in court.  So far that ended the town’s efforts
to close down the only private rescuer/shelter facility
available in that area.

Not too long ago I was asked about a situation in
which the complaining party was the dog’s owner.  The
neighbors were making awful noises to scare the dog
whenever it would go outside.  The neighbors did not
trespass on the property of the dog’s owner, they just
made it so the dog and her people could not enjoy their
own back yard.  Tennessee case law supports a property
owner’s right to be able to enjoy their backyard free
from nuisances even if it only offends the senses and
thus obstructs the reasonable and comfortable use of
property.5 Abatement and punitive damages are avail-
able.6 Hopefully we will be able to bring about a reso-
lution to this situation.

Homeless people and their pets have a special bond.
Many homeless people will go hungry to feed their
pets, the only ones who love them as they are.  Those
pets, frequently dogs do not get their rabies vaccina-
tions, and thus are in violation of state law.  In some
places they must purchase and the animal wear a
license in addition to the rabies tag.  If one of those
dogs who does not have proper tags is picked up by
animal control they are apt to be killed.  If not killed,
but instead housed and fed at the shelter, there is a
significant daily charge that must be paid before the
homeless person can get their pet released.  Homeless
people do not have the money to pay for this charge.  It
is sometimes possible to contact the director of the
shelter to work out a way for the person with no money
to get their dog back.  In one such instance I facilitated
an agreement in which the person would collect 50
towels and give them to the shelter in payment to get
his dog back.  Sometimes having a lawyer to make
these contacts helps.

Conclusion

As an animal law practitioner, I am learning to be
creative.  I am finding out much more about the law
than when practicing just medical malpractice defense.
My eyes are being opened wider as I learn more and
meet those who have been in the animal welfare busi-
ness longer than I.  My husband and I have become
small-time rescuers of giant breed dogs.  My network
of people has grown much larger and I am learning how
our legislature works.  All this because one day I
decided to get up and do more than just donate money
to the shelter! 

Sue Scruggs is a shareholder in the Chattanooga, TN law firm

of Spears, Moore, Rebman, and Williams, P.C. She has been prac-

ticing Medical Malpractice defense law for 18 years and Animal

Law for 1 ½ years.  Sue is active with area shelters and private

rescuers promoting spay/neutering and finding homes for dogs.

4 Tenn. Code Ann. 39-14-210 (1989).
5 Pate v. City of Martin, 614 S.W.2d, 46 (Tenn. 1981).
6 Oakley v. Simmons, 799 S.W. 2d, 669 (Tenn. Ct. App. 1990).
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2011-2012 TIPS CALENDAR

August
4-9 ABA Annual Meeting Sheraton Centre Toronto Hotel

Contact: Felisha A. Stewart – 312/988-5672 Toronto, Canada
Speaker Contact:  Donald Quarles – 312/988-5708

October 
12-16 TIPS Fall Leadership Meeting Fairmont Olympic Hotel

Contact: Felisha A. Stewart – 312/988-5672 Seattle, WA

27-28 Fidelity & Surety Committee Fall Meeting Nashville Hilton 
Contact:  Donald Quarles – 312/988-5708 Downtown

Nashville, TN

January 2012
23-28 Fidelity & Surety Committee Midwinter Mtg. Waldorf~Astoria 

Contact: Felisha A. Stewart – 312/988-5672 Hotel
New York, NY

February 2012
1-7 ABA Midyear Meeting Hotel TBD

Contact: Felisha A. Stewart – 312/988-5672 New Orleans, LA

May 2012
15-20 TIPS Section Spring Meeting Charleston Place Hotel

Contact: Felisha A. Stewart – 312/988-5672 Charleston, SC

August 2012
2-7 ABA Annual Meeting Hotel TBD

Contact: Felisha A. Stewart – 312/988-5672 Chicago, IL


