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MDEQ’s Lacks Power To Require A Township To Install A Public Sewer
System If Private Septic Systems Fail - Where the Township Is Not The

Cause of the Failure

Ronald D. Richards
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August 2010

The MDEQ lacks the power to require a township to install a sanitary
sewer system where there is widespread failure of private septic
systems resulting in contamination of lake waters. DEQ v Twp of Worth
(published decision of August 17, 2010). This case involves a dispute
between the MDEQ and a township located along Lake Huron and which
does not operate a public sewer system. All residences and businesses
in the township rely on private septic systems. A number of those
private septic systems began to fail, causing effluent being discharged
into Lake Huron. When the MDEQ pushed the township to install a
public sewer system, the township concluded it was not financially
feasible and refused. The MDEQ then sued to compel the township to
install a public sewer system.

The trial court sided with the MDEQ, requiring the township to design,
construct, and operate a sewer project to remedy the failing system
systems and resulting discharges. The trial court also imposed a
$60,000 fine and awarded attorney fees.

The Court of Appeals reversed, and held in favor of the township. The
Court’s relevant reasoning is below:

e The controlling statutes presume that a discharge of sewage into
state waters is a violation by the "municipality in which the discharge
originated." But the statutes further state that the "municipality" is
not responsible if it has not accepted responsibility in writing for the
private system. The Court interpreted the statutes to impose liability
on the "municipality" in which the discharge occurred only if the
discharge occurred due to actions of the municipality.

e There was no evidence that the township was the source of the
discharge since it did not operate a sanitary system. It viewed this as
preventing penalties against the township.

AUTHORS/ CONTRIBUTORS
Ronald D. Richards Jr.

PRACTICE AREAS
Environmental Law

Municipal Law
Utilities



FOSTERSWIFT

FOSTER SWIFT COLLINS & SMITH PC || ATTORNEYS (Continued) II

e The Court noted that under the controlling statutes, if the MDEQ were to prevail, the township could
counter-claim against the MDEQ and prevail in a claim seeking to require the MDEQ to install the sewer
system - since the State is also the "municipality in which the discharge originated" and, so, bears as much
responsibility for the unauthorized discharges at issue as does the township.

Notably, the Court’s decision may not be the end of this issue. Although the Court of Appeals decision stands
as of now, the MDEQ has the option of asking the Michigan Supreme Court to chime in. And the MDEQ may
very well pursue that given that the Court’s decision was not unanimous - there was, indeed, a stern dissent.

The dissenting judge would have sided with the MDEQ, relying, in part, on the following:

1. he interpreted the controlling statutes to actually allow the MDEQ to compel the township to build the
plant;

2. he believed some case law supports compelling a local municipality to construct a sewage treatment plant -
even in spite of the municipality’s claim that it lacks money to pay for it; and

3. he believed there was evidence to suggest the township caused the discharge - such as through affidavits
that 85% of the township’s septics were failing, that the township adopted a resolution documenting the
failing private systems and that action must be taken until functional, and that the township was aware for
many years of the discharge through resident complaints and independent investigation but did not do
anything to alleviate the hazard.

4. he noted the significant public issue involved warranting Supreme Court review.
If you have questions about the summarized decision or issues relating to public sewer systems, private septic

systems, or regulation of public and private systems, feel free to contact any member of Foster Swift’s
Municipal Department.



